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Accessibility Commentary
March 2002 comments (to line 367)

As of the deadline February 25, 2002 the following persons submitted comments for potential
integration within the existing document:

Larry Schneider - comments

Sharon Mignardi - comments

Johnny Long - comments

Andrea Williamson - comments

Kathy Butler- Legal comments

Bruce Ketcham- staff recommendation, integration and formatting of comments.

Bruce Ketcham
Staff to the Florida Building Commission

Staff recommendation: To include all accessibility relevant declaratory statements as part of the
commentary. The DEC statements could be added as the FBC is developed or amended.

Larry M. Schneider, AIA
Accessibility TAC member to the FBC

General comment: Relevant to the existing document and applying to all sections within it.

When we first generated this document, it was thought of as part of

a training guide and "helper." Since that time the Access Board has

published the ADAAG MANUAL - A guide to the ADAAG. I would strongly
recommend that we forget about what we have done In the past (consider using

it as informational only) and use the ADAAG MANUAL as the bases for any type
of commentary document.

Sharon Mignardi <smignardi@worldnet.att.net>
Accessibility TAC member to the FBC

General comment: Relevant to the existing document as well as a proposed alternate.

1. The Florida Accessibility Code Training Commentary is not a code
commentary. It was developed as a training manual, basically a question
and answer from the ADA or legal opinions from DCA (something that was
already published). Do we have the authority to work on this document

if it is not a Code commentary?.
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2. A code commentary is an explanation of a code section. It is

organized as follows: the code section is stated, there is an

explanation of the code section, and sometimes examples are given to

clarify the explanation or further explain. See included examples in sections, 11-9.1.2,
Accessible Units, Sleeping Rooms, and Suites, 11-9.1.3 Sleeping Accommodations for Persons
with Hearing Impairments.

Note: Some of the questions and answers in the Code Training Commentary may be
able to be adapted to be incorporated into the Code Commentary. A

beginning point for the Code Commentary can be the Appendix to ADAAG,

DOJ technical bulletins, Access Board Bulletins, DCA legal opinions and

DEC statements etc. Another source could be the model codes that have

similar requirements in the code. Another way to start would be to look

at problem areas in the code.elements that are consistently constructed

wrong or misinterpreted. an example would be the vertical accessibility

to all levels. Everyone will have their own opinion on this, but it

identifies areas that need commentary.

3. The last point I want to make is that this will take several

months or more to develop, depending on how much participation there is,
and how much work is done outside the meetings. The Code Training
Manual took over 2 years to develop. The work involved was limited to
finding information already published on the code, reviewing it and
incorporating it into the manual for others to review. This endeavor

will require writing explanations of code sections and then reviewing

this information with the committee.

Code section and commentary

11-9.1.2 Accessible Units, Sleeping Rooms, and Suites. Accessible
sleeping rooms or suites that comply with the requirements of 11-9.2.1
to 11-9.2.2 (Requirements for Accessible Units, Sleeping Rooms, and
Suites) shall be provided in conformance with the table below. In
addition, in hotels, of 50 or more sleeping rooms or suites, additional
accessible sleeping rooms or suites that include a roll-in shower shall
also be provided in conformance with the table below. Such
accommodations shall comply with the requirements of 11-9.2, 4.21, and
Fig. 57(a) or (b).

Number of Rooms Accessible Rooms Rooms with Roll-in
Showers Florida 5%

1 to 25 1

26 to 50 2
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51t0 75 3
1

76 to 100 4
1

101 to 150 5
2 (See text below)
151 to 200 6
2

201 to 300 7
3

301 to 400 8
4

401 to 500 9

4, plus one for each additional 100 over 400
501 to 1000 2% of total
1001 and over 20 plus 1 for each 100 over 1000

In all buildings, structures and facilities licensed as a hotel, motel,

or "Resort Condominium" pursuant to Chapter 509, Florida Statues, a
number of rooms equaling at least 5 percent of the guest rooms minus the
number of accessible rooms required by the table above shall provide the
additional special accessibility features of 11-9.2.3.

Code Commentary

The number of accessible rooms is calculated separately from the rooms
with roll-in showers and the Florida 5% special accessibility features.
The number of rooms with roll-in showers is in addition to the number of
accessible rooms. For example, a proposed 300 room hotel requires 7
accessible rooms and 3 additional accessible rooms with roll-in showers
for a total of 10 accessible rooms. In addition to that, 5 additional

rooms are required to meet the Florida 5% special accessibility feature

in section 11-9.2.3. The Florida 5% is calculated as follows: 300

hotel rooms x 5% = 15 minus 10 (the number of accessible rooms required
by table 11-9.1.2) = 5 rooms with the special accessibility features
required in section 11-9.2.3. The 10 accessible rooms would have to
comply with 11-9.2.2 for minimum requirements which includes hearing
impaired requirements in section 11-9.3. The roll-in showers shall
comply with figure 57a or b.



112 Code section and commentary

113 11-9.1.3 Sleeping Accommodations for Persons with Hearing Impairments.
114 In addition to those accessible sleeping rooms and suites required by
115 9.1.2. sleeping rooms and suites that comply with 9.3 (Visual Alarms,
116 Notification Devices, and Telephones) shall be provided in conformance
117 with the following table:

118 Number of Elements Accessible Elements

119 _

120 1to25 1

121 26 to 50 2

122 51to 75 3

123 76 to 100 4

124 101 to 150 5

125 151 to 200 6

126 201 to 300 7

127 301 to 400 8

128 401 to 500 9

129 501 to 1000 2% of total

130 1001 and over 20 plus 1 for each 100 over

131 1000

132 Code Commentary:

133 In the example above in section 11-9.1.2. an additional 7 rooms would
134 have to meet the requirements of 11-9.3 for persons with hearing

135 impairments. These rooms do not have to provide accessibility features
136 for persons with mobility impairments. The 10 fully accessible rooms
137 required in section 11.9.1.2 provide features for both mobility and

138 hearing impaired persons.

139

140 Johnny Long

141 Accessibility Council member
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Bruce, for many reasons | did miss your deadline. | wanted you to know that | after reviewing the
complete document that | had the following concerns:

1.Construction grand-fathered /or exempted from the Code See pg. 8 of 30 Lines 7 though 19 - Seems to
conflict/ this is one of the major reasons for the Waiver Council.

Suggestion: Change the language to include that under the Federal Title 3 of the Americans with
Disabilities Act and its administrative regulations; that Florida can not waive any Federal requirements.

2.4.1.1(3) Vertical Accessibility-Same pg., line 25- See ADAAG requires an elevator to be installed in a
building, structure or facility, except for:

Suggestion: Change the language to include elevator and or/other lifts devices.

3. 4.1.5(5) New Construction-Same pg. line 42 though pg. 9 line 5- Suggestion: Start this item with
information concerning the FI. Building Commission Waiver Council will review an application for waiver
of the Code due to structurally impracticable new construction. The waiver can then be reviewed by the
entire Fl. Building Commission; the Commissioners are the state's agency capable to deny or grant

construction waivers.

4. Parking Permits (permanent and temporary status) for Medically Certified Mobility Impairments should
be included on line 39 pg.9..

5. Pg. 13 4.1.6 Note: that there are no disproportionate cost ceiling provided for vertical accessibility. See
Kathy Butler memo and date.

6.See pg.17 Line- 4.3.11.4 Two Way Communication

Change language to include accessible transient lodging for providing emergency communication 9.1.2
Accessible Transient Lodging.

7. Pg,18 Line 39- Change language to include the word safest to the wording -However, accessible
spaces can and should be located closest and safest accessible entrances.

8.Pg.27 Line 17-Change Federal ADA - Suggestion: include Federal ADA requirements that Florida can
not waive. Florida requires that vertical accessibility must be met (if structurally possible).

Andrea Williamson
Accessibility Council member to the F.C.

Explanation of the difference between a stall 11-4.17and a toilet room 11-4.22;
Site language from the code on these issues

11-4.17 when alternate design for stalls (Fig. 30b) can be used versus the standard stall (Fig. 30a);

o explanation of ADAGE for Children's Facilities and where the FAEE F.C. requirements may
conflict and trigger requesting a waiver; Research conflict?

o Assistive Listening Devices - explanation as to what type of ADD would compliment the specific
facility based on the nature of that facility and it's use; Site code language and section here.

o, general examples of undue hardship (unnecessary or extreme hardship); I think this would



178 come from the waiver and not sure it is in the existing scope of work, research this.

179 o general examples of technical infeasibility; Site language and section from the code
180 0. basic explanation of legal interpretation regarding the 20% disproportionate cost and vertical
181 accessibility requirements.

182 Integrate legal’s (Kathy Butler's ) opinion here:

183

184 ==

185 FLORIDA DEPARTMENT OF COMMUNITY

186 AFFAIRS

187 OFFICE OF THE GENERAL COUNSEL

188 GENERAL GOVERNMENT SECTION \
189 2555 SHUMARD OAK BOULEVARD

190  TALLAHASSEE, FLORIDA 32399-2100
191  (850) 488-0410 SUNCOM 278-0410
192 FAX (850) 922-2679

193

194 =——===

195 MEMORANDUM
196 TO: Whom It May Concern

197 FROM: Kathy Butler

198 Assistant General Counsel

199 SUBJECT:Accessibility Issues

200 DATE: June 6, 2000

201

202 ======

203 This memorandum explores two accessibility issues which have recently caused a certain

204 amount of confusion.
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1. QUESTION: Can the federal accessibility exception based on
disproportionate cost be applied to the Florida vertical accessibility requirement?

ANSWER: No. Under the current law, the federal disproportionate cost exception
may not be applied to the Florida vertical accessibility requirement. The federal
disproportionate cost exception may be used only when complying with the federal
path of travel requirement.

This issue is particularly confusing because until Florida law was changed in 1997, the
federal accessibility exception could properly be applied to the requirement of vertical
accessibility, as set forth in a 1993 memorandum authored by attorney Alfred O. Bragg,
III. However, legislative action in 1997 deleted two items from the applicable statute,
section 553.507, which resulted in a removal of all reference to disproportionate cost in
Florida law. A copy of the 1997 legislation is attached to this memo.

Disproportionate cost is a federal exception which applies to the federal path of travel
requirement. Under section 303(a) of the Americans With Disabilities Act (ADA), when
a facility subject to the ADA is altered to a certain degree, the alterations must be made
so that the path of travel to the altered area and the bathrooms, telephones, and drinking
fountains serving the altered area are readily accessible, as long as the cost of making the
path of travel accessible is not disproportionate to the cost of the overall alteration. See
42 USC 12183(a)(2). The cost of providing an accessible path of travel is
disproportionate if it exceeds 20% of the cost of the overall alteration. See 28 CFR
36.403(f)(1).

Current Florida law does not include any reference to disproportionate cost, but the
Florida Americans With Disabilities Act (Act) does include section 553.509, which states
that “[n]othing in sections 553.501-553.513 or the guidelines shall be construed to
relieve the owner of any building, structure, or facility governed by those sections from
the duty to provide vertical accessibility to all levels above and below the occupiable
grade level . ...” § 553.509, Fla. Stat. (1999) (emphasis added). If a building is subject
to the Act, then nothing, not anything elsewhere in the Act or anything in the ADAGE,
including the disproportionate cost exception, relieves the owner of the duty to provide
vertical accessibility. Of course, vertical accessibility will not have to be provided if the
situation falls under one of the exceptions to vertical accessibility described in section
553.509 and in various locations in the Florida Accessibility Code for Building
Construction. These exceptions include unoccupiable spaces not designed for human
occupancy and occupiable spaces not open to the public that house no more than five
people. See id. The building official determines whether a situation falls under these
exceptions.

Other than the statutory exceptions to vertical accessibility, the only way an owner may
avoid providing vertical accessibility to all levels is to obtain a waiver from the Florida
Building Commission. Section 553.512, Florida Statutes, authorizes the commission to
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waive Florida accessibility requirements “upon a determination of unnecessary,
unreasonable, or extreme hardship.” § 553.512(1), Fla. Stat. (1999). One of the three
criteria for determining such a hardship is “[t]hat substantial financial costs will be
incurred by the owner if the waiver is denied.” R. 9B-7.006, Fla. Admin. Code (2000).
Therefore, the commission can consider cost of compliance when deciding whether to
grant a request for waiver of the vertical accessibility requirement.

2. QUESTION: What triggers the application of Florida accessibility
requirements in existing buildings?

ANSWER: When a building owner is making an alteration to the building and the
alteration affects or could affect usability of or access to a primary function area,
the owner must comply with Florida accessibility requirements, including the
vertical accessibility requirement.

Florida Statutes section 553.507(2)(b) states that the Florida Americans with Disabilities
Act (Act) and the accessible parking requirements set forth in section 316.1955, Florida
Statutes, do not apply to buildings in existence on October 1, 1997, unless “[t]he
proposed alteration . . . will affect usability or accessibility to a degree that invokes the
requirements of s. 303(a) of the ADA.” § 553.507(2)(b), Fla. Stat. (1999) (emphasis
added). This means that the trigger, or type of alteration, that requires existing buildings
to comply with Florida accessibility requirements is the same one that invokes the
requirements of section 303(a) of the ADA. I examined section 303(a) of the ADA to
determine what trigger invokes the requirements of that section. A copy of section
303(a) of the ADA is attached to this memo.

There is only one requirement in section 303(a) of the ADA. Section 303(a) describes
discrimination against individuals with disabilities by public accommodations and
commercial facilities under the ADA. Section 303(a)(1) states discrimination includes a
failure to design and construct new facilities that are readily accessible to and usable by
individuals with disabilities. 303(a)(2) states discrimination includes failure to make
alterations in such a manner that, to the maximum extent feasible, the altered portions of
the facility are readily accessible to and usable by individuals with disabilities. Neither
of these descriptions of discrimination is a “requirement” capable of being invoked. The
sole requirement in this section of the ADA 1is section 303(a)(2), which includes the
language, “where the entity is undertaking an alteration that affects or could affect
usability of or access to an area . . . containing a primary function, the entity shall also
make the alterations in such a manner that, to the maximum extent feasible, the path of
travel to the altered area and the bathrooms, telephones, and drinking fountains serving
the altered area, are readily accessible to and usable by individuals with disabilities
where such alterations to the path of travel or the bathrooms, telephones, and drinking
fountains serving the altered area are not disproportionate to the overall alterations in
terms of cost and scope” (emphasis added).
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Accordingly, the trigger that “invokes the requirements of section 303(a) of the ADA” is
an alteration that affects or could affect usability of or access to an area containing
a primary function. It is important to note that here we are only concerned with the
trigger, not with the requirement itself. The concepts of path of travel, maximum extent
feasible, and disproportionate cost have nothing to do with what invokes the
requirements of 303(a), they are the requirements. Also, the trigger is not an alteration to
a primary function area, but an alteration that affects usability of or access to a primary
function area. It may be helpful to think of the trigger for Florida accessibility
requirements as being the same type of alteration that triggers the federal path of travel
requirement.

Therefore, when a proposed alteration affects or could affect the usability of or access to
an area containing a primary function area, the accessibility requirements in the Act
(including vertical accessibility) and section 316.1955 kick in. It is up to the professional
judgment of the building official to determine whether an alteration affects or could
affect such usability or access. Section 36.403 of 28 CFR Part 36 (federal regulations
implementing Title III of the ADA) and the definition section of the FACBC provide
guidance as to primary function areas and alterations to primary function areas. A copy
of section 28 CFR 36.403 is attached to this memo. Sections [1I-6.1000 and I11-6.2000 in
the Dept. of Justice Title III Technical Assistance Manual may provide further
information.

Please note: this determination as to when Florida accessibility requirements are
triggered for existing buildings does not affect the applicability of federal accessibility
requirements in any way whatsoever. If an owner is making an alteration to a two-story
building that does not affect usability of or access to a primary function area, even though
the owner must pull a permit to begin the project, the project is exempt from Florida
accessibility requirements. However, pursuant to section 4.1.6(1)(b) of ADAGE, which
requires altered existing elements, spaces or common areas to “‘comply with the
applicable provisions of 4.1.1 to 4.1.3 Minimum Requirements (for New Construction),”
the altered element must still be made accessible according to ADAGE standards. In this
case, of course, the requirement for vertical accessibility would not be triggered, because
vertical accessibility to all levels is required only in a “building, structure, or facility
governed by” the Act.

Further, the discussion here does not affect the opinion set forth in the first part of this
memo that in Florida, the disproportionate cost exception may only be used in
conjunction with the federal path of travel requirement, and not with the Florida vertical
accessibility requirement. As long as the Florida accessibility requirements apply to a
building with more than one level, meaning the proposed alteration affects usability of or
access to a primary function area, then vertical accessibility is required unless the
situation falls under one of the statutory exceptions or a waiver is obtained from the
Building Commission. END
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Comments from Kathy Butler/Legal: (further comments appear in italics within document)

- agree with suggestion to use document such as Access Board’s ADAGE Manual as base for
FACBC commentary rather than using this Training Manual. However, I would recommend
also discussing the use of guidance documents distributed by DOJ (ADAGE Appendix; Title 11
and III Technical Assistance Manuals) rather than those distributed by the Access Board, as DOJ
is the federal entity that adopted ADAGE as minimum design standards and is the agency with
enforcement authority. If any federal documents are used, be sure to clearly indicate where
Florida requirements differ from federal requirements.

- strongly recommend inclusion of introductory disclaimer language that this document is not
binding or enforceable and is only advisory - earlier versions of the Training Manual included a
“Preface” that stated this perfectly.

- recommend ensuring that everything is cited, and cited correctly (and with consistent citation
form). I noticed several citations to the ADA Handbook, which is no longer published; I think
the same info appears in the two Tech. Assistance Manuals. Also recommend including a key to
citations used throughout the document.

- how far can the commentary go? Per section 553.77(6), Fla. Stat., code “commentary must be
limited in effect to providing technical assistance and must not have the effect of binding
interpretations of the code document itself.” I believe this would preclude stating specific
dimensional requirements in the commentary when such dimensions are general in the code —
that would be interpreting the code.

Legislative changes affecting effecting the accuracy of this document.

General:

The Florida Accessibility Code (the Code) consists of eleven main sections and a separate appendix.
Sections 1 through 3 contain general provisions and definitions. Section 4 contains scoping
provisions and technical specifications applicable to all covered buildings and facilities. The scoping
provisions are listed separately for new construction of sites and exterior facilities; new construction
ofbuildings; additions; alterations; and alterations to historic properties. The technical specifications
generally reprint the text and illustrations of the ANSI A117.1 standard, except where differences
are noted by italics federal Americans with Disabilities Act Accessibility Guidelines (ADAGE)
except where Florida law differs and this is so indicated. Sections 5 through 9 of the Code are
special application sections and contain additional requirements for restaurants and cafeterias,
medical care facilities, business and mercantile facilities, libraries, and transient lodging,
transportation facilities, residential buildings, theme parks and entertainment complexes. Fhe

o e
The Code's provisions are further explained under Summary of ADAGE. [28 CFR 36, App. B,
4.1.1; FACBC]
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Comment from Kathy Butler/Legal: The strike-out language in the above paragraph applies
only to ADAGE, not to the FACBC.

END OF COMMENTS.c..cuoouuoeueenrenrnrinnesnnnssenssessnsssssssessssssssssesssssssssssssasssssssessssssssssssssssssssssssaess

Draft copy of the Florida Accessibility Code Training manual,
September 14, 1998

2.2 Equivalent Facilitation

What are some specific examples of equivalent facilitation?

In altered areas, elevator car dimensions can be smaller than the standards would mandate for new
construction (4.1.6(3)(¢));

Rather than install a text telephone next to a pay phone, hotels may keep portable text telephones
at the desk, if they are available 24 hours per day and certain other conditions are met. (4.31.9(3));
A folding shelf with space for handling materials back and forth can be used instead of providing
an accessible ticketing or other similar counter (7.2(2) iii);

Accessible guest quarters in newly constructed hotels may all be “multiple-occupancy” rooms,
provided that individuals with disabilities who request accessible single-occupancy rooms are
allowed to use the multiple-occupancy rooms at the cost of a single-occupancy room (9.1.4(2));
If'balconies or terraces cannot be made accessible because wind or water damage will result, a ramp
or raised decking may be used (9.2.2(6)).

(ADA Title III Technical Assistance Manual, I11-7.2100 Equivalent facilitation.)

Are these the only places where equivalent facilitation can be used?

No. A departure from any provision is permitted as long as equivalent access is provided. However,
portable ramps are not considered equivalent facilitation. (ADA Title III Technical Assistance
Manual, I1I-7.2100 Equivalent facilitation.)

3.5 Definitions
Alterations

What is an alteration?

An alteration is any change that affects usability. It includes remodeling, renovation,
rearrangements in structural parts, and changes or rearrangement of walls and full-height partitions.
Normal maintenance, re-roofing, painting, wallpapering, asbestos removal, and changes to electrical
and mechanical systems are not “alterations,” unless they affect usability. (ADA Title III Technical
Assistance Manual, I11-6.1000 General)

Commerce
What does it mean for a facility’s operations to “affect commerce”?
The phrase “affect commerce” is a constitutional law concept frequently used in Federal statutes



399
400
401
402
403
404
405

406
407
408
409
410
411

412

413
414
415

416
417
418
419
420
421

422

423
424
425
426
427
428
429
430
431

432
433
434
435

enacted pursuant to Congress’ power to regulate interstate commerce. Some factors to examine in
determining whether a facility’s operations affect commerce are:

Whether the facility is open to Out-of State visitors:

Whether the products it exhibits or sells originated out of State, or have traveled through other
States;

Whether facilities of this kind, in the aggregate, would affect interstate commerce.

(ADA Title Il Technical Assistance Manual 1994 Supplement, I11-1.2000 Public accommodation.)

[lustration: A private restaurant, located near an interstate highway, serves customers who come
from other States and offers food that contains ingredients grown or processed in a different State.
This restaurant’s operations affect commerce because of any one of the following factors,
independently: 1. it serves out-of-state customers: 2. it serves products that originated out of State:
or 3. The restaurant industry as a whole affects interstate commerce. (ADA Title III Technical
Assistance Manual 1994 Supplement, I11-1.2000 Public accommodation.)

Commercial facilities

What types of facilities fall under the category of commerecial facilities?
Factories, warehouses, office buildings and other places of employment. (ADA Handbook, Section
36.104 Definitions.)

Are private air terminals considered as a commercial facility?

Yes, private air terminals are commercial facilities and, therefore, would be subject to the new
construction and alteration requirements of title [II. Moreover, while a private air terminal, itself,
may not be a place of public accommodation, the retail stores and service establishments located
within a private airport would be places of public accommodation. (ADA Title III Technical
Assistance Manual, I11-1.3000 Commercial facilities.)

Maximum extent Feasible

What does “maximum extent feasible” mean?

Occasionally, the nature of a facility makes it impossible to comply with all of the alterations
standards. In such a case, features must only be made accessible to the extent that it is technically
feasible to do so. The fact that adding accessibility features during an alteration may increase costs
does not mean compliance is technically infeasible. Cost is not to be considered. Moreover, even
when it may be technically infeasible to comply with standards for individuals with certain
disabilities (for instance, those that use wheelchairs), the alteration must still comply with standards
for individuals with other impairments. (ADA Title III Technical Assistance Manual, 11I-6.1000
General.)

Illustration: A restaurant is undergoing a major renovation. Widening the entrance would affect the
building structure because removal of an essential part of the structural frame would be required.
In this case, it is “technically infeasible” to widen the entrance and the action is not required. (ADA
Title III Technical Assistance Manual, I1I-6.1000 General.)
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Path of Travel

What is a “path of travel”?

It is a continuous route connecting the altered area to the entrance. It can include sidewalks, lobbies,
corridors, rooms, and elevators. It also includes phones, restrooms, and drinking fountains serving
the altered area. (ADA Title III Technical Assistance Manual, I1I-6.2000 Alterations: Path of travel.)

Place of public accommodation

What are public accommodations?

A public accommodation is a private entity that owns, operates, leases, or leases to, a place of public
accommodation. Places of public accommodation include a wide range of entities, such as
restaurants, hotels, theaters, doctor’s offices, pharmacies, retail stores, museums, libraries, parks,
private schools, and day care centers. (The Americans with Disabilities Act Questions and Answers)

Are places of public accommodation and commercial facilities subject to the same
requirements?

Both places of public accommodation and commercial facilities (which include many facilities that
are not places of public accommodation) are subject to the requirements for new construction and
alterations. (Florida Accessibility Code for Building Construction, Purpose)

Can a facility be considered a place of public accommodation if it does not fall under one of
these 12 categories?

No. The 12 categories are an exhaustive list. However, within each category the examples given
arejust illustrations. For example, the category “sales or rental establishments” would include many
facilities other than those specifically listed, such as video stores, carpet showrooms, and athletic
equipment stores. (ADA Title Il Technical Assistance Manual, IT1-1.2000 Public accommodation.)

What if a private entity operates, or leases space to, many different types of facilities, of which
only relatively few are places of public accommodation? Is the whole private entity still a
public accommodation?

The entire private entity is legally speaking, a public accommodation, but it only has ADA title III
obligations with respect to the operations of the places of public accommodation. (ADA Title III
Technical Assistance Manual, IT11-1.2000 Public accommodation.)

[llustration: ZZ Oil Company owns a wide range of production and processing facilities that are not
places of public accommodation. It also operates a large number of retail service stations that are
places of public accommodation. In this case, ZZ Oil Company would be a public accommodation.
However, only its operations relating to the retail service stations are subject to the broad title III
requirements for public accommodations. The other facilities, however, are commercial facilities
and would be subject only to the requirements for new construction and alterations. (ADA Title III
Technical Assistance Manual, IT11-1.2000 Public accommodation.)

Are common areas within multifamily residential facilities places of public accommodation?
Yes, if the areas are not limited exclusively to owners, residents and their guests. (The Americans
with Disabilities Act Questions and Answers)
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[lustration: A private residential apartment complex includes a swimming pool for use by
apartment tenants and their guests. The complex also sells pool “memberships” generally to the
public. The pool qualifies as a place of public accommodation. . (ADA Title III Technical
Assistance Manual, I11-1.2000 Public accommodation.)

Ilustration: A residential condominium association maintains a long-standing policy of restricting
use of its party room to owners, residents, and their guests. Consistent with that policy, it refuses
to rent the room to local businesses and community organizations as a meeting place for educational
seminars. The party room is not a place of public accommodation. (ADA Title III Technical
Assistance Manual, I11-1.2000 Public accommodation.)

llustration: A private residential apartment complex contains a rental office. The rental office is
a place of public accommodation. (ADA Title III Technical Assistance Manual, I1I-1.2000 Public
accommodation.)

Do both a landlord who leases space in a building to a tenant and the tenant who operates a
place of public accommodation have responsibilities under the FACBC?

Both the landlord and the tenant are public accommodations and have full responsibility for
complying with all ADA title III requirements applicable to that place of public accommodation.
The title II regulation permits the landlord and the tenant to allocate responsibility, in the lease, for
complying with particular provisions of the regulation. However, any allocation made in a lease or
other contract is only effective as between the parties, and both landlord and tenant remain fully
liable for compliance with all provisions of the ADA relating to that place of public accommodation.
(ADA Title III Technical Assistance Manual, I1I-1.2000 Public accommodation.)

[lustration: ABC Company leases space in a shopping center it owns to XYZ Boutique. In their
lease, the parties have allocated to XYZ Boutique the responsibility for complying with the barrier
removal requirements of title I1I within that store. In this situation, if XYZ Boutique fails to remove
barriers, both ABC Company (the landlord) and XYZ Boutique (the tenant) would be liable for
violating the ADA and could be sued by an XYZ customer. Of course, in the lease, ABC could
require XYZ to indemnify it against all losses caused by XYZ’s failure to comply with its
obligations under the lease, but again, such matters would be between the parties and would not
affect their liability under the ADA. (ADA Title III Technical Assistance Manual, I1I-1.2000 Public
accommodation.)

Are model homes places of public accommodation?

Generally, no. A model home does not fall under one of the 12 categories of places of public
accommodation. If, however, the sales office for a residential housing development were located
in a model home, the area used for the sales office would be considered a place of public
accommodation. (ADA Title III Technical Assistance Manual, IT1I-1.2000 Public accommodation.)

If a public accommodation operating two geographically separate facilities serves clients or
customers at one location and has only administrative offices at another, are both sites places
of public accommodation?

No. Only the facility in which clients or customers are served is covered as a place of public
accommodation. The geographically separate, employees--only facility is a commercial facility, but
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any activities undertaken in that facility that affect the operations of the place of public
accommodation are subject to the title III requirements for public accommodations. (ADA Title III
Technical Assistance Manual, I11-1.2000 Public accommodation.)

What does social services center establishments include?

Social service center establishments would include the types of establishments listed, day care
centers, senior citizen centers, homeless shelters, food banks, adoption agencies, but also
establishments such as substance abuse treatment centers, rape crisis centers, and halfway houses.
(ADA Handbook, Section 36.104 Definitions.)

Are nursing homes, congregate care facilities, independent living centers, and retirement
communities covered as places of public accommodation?

Some may be. Nursing homes are expressly covered in the title III regulation as social service
center establishments. Similar residential facilities, such as congregate care facilities, independent
living centers, and retirement communities, are covered by title III, if they provide a significant
enough level of social services that they can be considered social service center establishments.
Social services in this context include medical care, assistance with daily living activities, provision
of meals, transportation, counseling, and organized recreational activities. No one of these services
will automatically trigger ADA coverage. Rather, the determination of whether a private entity
provides a significant enough level of social services will depend on the nature and degree of the
services.

If a facility provides a significant enough level of social services such that it can be considered a
social service center establishment, all of those portions of the facility that are used in the provision
of the social services are covered by the ADA. For example, if the social services are provided
throughout the facility, including in the individual housing units, then the entire facility is a place
of public accommodation, covered by title IIl. (ADA Title III Technical Assistance Manual 1994
Supplement, I1I-1.2000 Public Accommodation.)

Are group homes covered?

Not always. Like congregate care facilities and the other dual residential/social service facilities
discussed above, group homes are covered by title III if they provide a significant enough level of
social services to be considered social service center establishments. The homes are not subject to
title LI if they simply provide family-like living arrangements without significant social services.
Foster care provided by a family in its own home is not covered. (ADA Title III Technical
Assistance Manual 1994 Supplement, I1I-1.2000 Public Accommodation.)

Would a wholesale business to the public under sales and rental establishments be a place of
public accommodation?

Yes. A wholesale business open to the public would be considered a sales establishment.

(ADA Handbook, Section 36.104 Definitions.)

[lustration: A company that grows food produce and supplies its crops exclusively to food
processing corporations on a wholesale basis does not become a public accommodation because of
these transactions. Ifthis company operates a roadside stand where its crops are sold to the public,
the roadside stand would be a sales establishment. (ADA Handbook, Section 36.104 Definitions.)
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Primary Function

What is a primary function area?

It is any area where a major activity takes place. It includes both the customer services areas and
work areas in places of public accommodation. It includes all offices and work areas in commercial
facilities. It does not include mechanical rooms, boiler rooms, supply storage rooms, employee
lounges or locker rooms, janitorial closets, entrances, corridors, or restrooms. (ADA Title III
Technical Assistance Manual, I11-6.2000 Alterations: Path of Travel.)

[lustration: The customer service area of a dry cleaning store and the employee area behind the
counter are both primary function areas. (ADA Title III Technical Assistance Manual, I11-6.2000
Alterations: Path of Travel.) Page 16 of 40

llustration: Remodeling an office is an alteration to a primary function area. But remodeling the
employee restrooms is not an alteration to a primary function area. (ADA Title III Technical
Assistance Manual, I11-6.2000 Alterations: Path of Travel.)

[lustration: Installing a new floor surface in a factory work room is an

alteration to a primary function area, but installing a new floor surface in the corridor leading to the
workroom is not. (ADA Title III Technical Assistance Manual, 111-6.2000 Alterations: Path of
Travel.)

Readily Achievable

What are examples of the types of modifications that would be readily achievable in most
cases?

Examples include the simple ramping of a few steps, the installation of grab bars where only routine
reinforcement of the wall is required, the lowering of telephones, and similar modest adjustments.
(The Americans with Disabilities Act Questions and Answers)

How does the “readily achievable” standard relate to other standards in the FACBC?

The FACBC establishes different standards for existing facilities and new construction. In existing
facilities, where retrofitting may be expensive, the requirement to provide access is less stringent
than it is in new construction and alteration, where accessibility can be incorporated in the initial
stages of design and construction without a significant increase in cost. (ADA Technical Assistance
Manual, 111-4.4000 Removal of barriers.)

Story

What is a “story”?

A story is “occupiable”space, which means space designed for human occupancy and equipped with
one or more means of egress, light, and ventilation. Basements designed or intended for occupancy
are considered “stories.” Mezzanines are not counted as stories, but are just levels within stories.
(ADA Technical Assistance Manual, I11-5.4000 Elevator exemption.)

4.1.1 Do all areas of newly designed or newly constructed buildings and facilities and altered
portions of existing buildings and facilities required to be accessible by Section 4.1.6 have to
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comply with the Florida Accessibility Code?
Yes, unless otherwise provided in Sec. 4.1.1 or a special application section. [FACBC 4.1.1(1)(a)]

4.1.1 Are any buildings or facilities grand fathered or exempted from complying with the
requirements of the Code?
Yes. Florida Statute 553.507 provides that the Code (including 553.501-553.513 ands. 316.1955(4)
Fla. Statue.) does not apply to any of the following:

(1) Buildings, structures, or facilities that were either under construction or under contract for
construction on October 1, 1997;

(2) Buildings, structures, or facilities that were in existence on October 1, 1997 unless

(a) The building, structure, or facility is being converted from residential to nonresidential
or mixed use, as defined by local law;

(b) The proposed alteration or renovation of the building, structure, or facility will affect
usability or accessibility to a degree that invokes the requirements of's.303 (a) of the Americans with
Disabilities Act of 1990; or

(c) The original construction or any former alteration or renovation of the building, structure,
or facility was carried out in violation of applicable permitting law.

Buildings and facilities that are not subject to the Code may nonetheless have requirements to
remove architectural barriers under Title III of the Americans with Disabilities Act and its
administrative regulations. [FS 553.507 (1997); FACBC 4.1.1(5); 28 CFR 36.304]

4.1.1(3) Do areas that are used only by employees, as work areas have to be accessible?
Section 4.1.1(3) preserves the basic principle of the proposed rule: Areas that may be used by
employees with disabilities shall be designed and constructed so that an individual with a disability
can approach, enter, and exit the area. This applies to any area used only as a work area (not just to
areas “that may be used by employees with disabilities’”), and that the Code does not require that
any area used as an individual work station be designed with maneuvering space or equipped to be
accessible. The appendix to the federal ADA Accessibility Guidelines (ADAAG) explains that work
areas must meet the guidelines' requirements for doors and accessible routes, and recommends, but
does not require, that 5% of individual work stations be designed to permit a person using a
wheelchair to maneuver within the space. [FACBC 4.1.1(3); 28 CFR 36, App. A, Appendix
4.1.1(3)]

4.1.1(3) Is vertical accessibility required in employee work areas?
Florida Statute 553.509 (1997) requires that vertical accessibility b e provided to all levels above
and below the occupiable grade level, regardless of whether the ADAAG requires an elevator to be
installed in a building, structure or facility, except for:
1) Elevator pits, elevator penthouses, mechanical rooms, piping or equipment catwalks, and
automobile lubrication and maintenance pits and platforms;
2) Unoccupiable spaces, such as rooms, enclosed spaces, and storage spaces that are not designed
for human occupancy, for public accommodations, or for work areas; and
3) Occupiable spaces and rooms that are not open to the public and that house no more than five
persons, including, but not limited to, equipment control rooms and projection booths.
The above noted exceptions to the requirement to provide vertical accessibility are limited by, and
do not supercede the requirement to provide vertical accessibility where required by the ADAAG
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or other parts of the ADA. [FS 553.507 (1997)]

Further discussion of work areas is found in the preamble to the Department of Justice regulations
for Title III of the ADA in the section concerning Sec.36.401 (b).

4.1.1(5) In new construction, is a person or entity required to comply with the requirements
of the Code without exception?

In new construction, a person or entity is not required to meet fully the requirements of the Code
where that person or entity can demonstrate that it is structurally impracticable to do so. Full
compliance will be considered structurally impracticable only in those rare circumstances when the
unique characteristics of terrain prevent the incorporation of accessibility features. If full compliance
with the requirements of the Code is structurally impracticable, a person or entity shall comply with
the requirements to the extent it is not structurally impracticable. Any portion of the building or
facility, which can be made accessible, shall comply to the extent that it is not structurally
impracticable. [FACBC 4.1.1(5)]

What does “structurally impracticable” mean?

The phrase “structurally impracticable” means that unique characteristics of the land prevent the
incorporation of accessibility features in a facility. In such a case, the new construction
requirements apply, except where the private entity can demonstrate that it is structurally
impracticable to meet those requirements. This exception is very narrow and should not be used in
cases of merely hilly terrain. It is expected that it will be used in only rare and unusual
circumstances.

Even in those circumstances where the exception applies, portions of a facility that can be made
accessible must still be made accessible. Inaddition, access should be provided for individuals with
other types of disabilities, even if it may be structurally impracticable to provide access to
individuals who use wheelchairs. (ADA Title III Technical Assistance Manual, IT11-5.1000 General)

4.1.2 Accessible Site and Exterior Facilities: New Construction

When do accessible parking spaces have to be provided?

If parking spaces are provided for self-parking by employees or visitors, or both, then accessible
spaces must be provided in each such parking area. If no parking for the public is provided on the
premises of a building which houses a governmental entity or a political subdivision, including, but
not limited to, state office buildings and courthouses, one accessible space in the immediate vicinity
of a publicly owned or leased building must be provided. If parking spaces are provided by state
agencies or political subdivisions on the street, then one accessible space for every 150 metered
spaces must be provided. (Source: FACBC 4.1.2 (5) - 1997)

4.1.2 Accessible and site and Exterior Facilities: New Construction
Essentially, what is the difference between a van accessible space and the Florida specific 12-

foot space in parking facilities or structures?
The only difference is the height requirements. (Source: FACBC 4.1.2 (5) (b) and 4.6.3 - 1997)
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What provisions for parking apply in medical care settings?

A greater number of accessible parking spaces is required at facilities providing medical care and
other services for persons with mobility impairments. The term “mobility impairments” is intended
to include:

-conditions requiring the use or assistance of a brace, cane, crutch, prosthetic device, wheelchair or
other mobility aid;

-Arthritic, neurological, or orthopedic conditions that severely limit one’s ability to walk;
-Respiratory diseases and other conditions which may require the use of portable oxygen; or
-Cardiac conditions that impose significant functional limitations.

At outpatient facilities, 10% of the parking spaces must be accessible. Facilities that specialize in
medical treatment and other services for persons with mobility impairment are required to have 20%
of parking spaces accessible. Other facilities (including medical care facilities) that do not provide
outpatient services or specialized service for persons with mobility impairments are subject only to
the general scoping requirement in the table in ADAAG 4.1.2(5)(a). (Source: U.S.A.T.B.C. Board,
Bulletin 6, February 1994 and FACBC 4.1.2 (5) (d), (1), (i1). - 1977)

4.1.2 Accessible Site and Exterior Facilities

What provision for parking applies in facilities or units specializing in the treatment or
services for people with mobility impairments?

Facilities or units that specialize in treatment or other services for persons with mobility
impairments, including vocational rehabilitation and physical therapy, must have 20% of parking
spaces accessible. These are facilities in which the treatment or service specifically serves persons
with mobility impairments, such as spinal cord injury treatment centers, prosthetic and orthotic retail
establishments, and vocational rehabilitation centers for persons with mobility impairments. This
requirement does not apply to facilities providing, but not specializing in, services or treatment for
persons with mobility impairments, such as general rehabilitative counseling or therapy centers. In
determining whether a facility is subject to this requirement, both the nature of the services or
treatment provided and the population they serve should be carefully considered.

(Source: U.S.A.T.B.C. Board, Bulletin 6, February 1994 and FACBC 4.1.2 (5) (d), (i1). - 1977)

4.1.2 Accessible Site and Exterior Facilities

Do the 10% and 20% requirements apply to employee parking spaces as well?

The higher percentages required for outpatient facilities or those facilities specializing in treatment
and services for persons with mobility impairments are intended primarily for visitor and patient
parking. If there are separate lots for visitors or patients and employees, the 10% or 20%
requirement may be applied only to the visitor/patient lot while accessible parking could be provided
in the employee lot according to the general scoping requirement in the chart. If a lot serves both
visitors or patients, and employees, 10% or 20% of the spaces intended for use by visitors or patients
must be accessible. (Source: U.S.A.T.B.C. Board, Bulletin 6, February 1994)

4.1.2 Accessible Site and Exterior Facilities

If a hospital with an outpatient unit is served generally by one lot, must 10% of all spaces be
accessible?
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Atmedical care facilities where parking does not specifically serve an outpatient unit, only a portion
of the lot would need to comply with the 10% scoping requirement. A local zoning code that
requires a minimum number of parking spaces according to occupancy type and square footage may
be an appropriate guide in assessing the number of spaces in the lot that “belong” to the outpatient
unit. These spaces would be held to the 10% requirement while the rest of the lot would be subject
to the general scoping requirement in the chart. Those accessible spaces required for the outpatient
unit should be located at the accessible entrance serving the unit. This method may also be used in
applying the 20% requirement to hospitals or other facilities where only a portion or unit provides
specialized treatment or services for persons with mobility impairments. (Source: U.S.A.T.B.C.
Board, Bulletin 6, February 1994)

4.1.2 Accessible Site and Exterior Facilities

Are accessible spaces required where valet parking is provided?

Parking facilities that provide valet parking only are not required to provide accessible spaces but
must have an accessible passenger-loading zone that is connected to a facility entrance by an
accessible route. However, it is strongly recommended that some accessible parking be provided
even if valet parking is available. Some vehicles may be specially adapted with hand controls only
or lack a driver’s seat and may not be operable by an attendant. In addition, accessible spaces must
be provided if valet service is not available during all hours of operation for users who must
sometimes retrieve or park their own vehicles. (Source: U.S.A.T.B.C. Board, Bulletin 6, February
1994 and FACBC 4.1.2 (5) (e) - 1977)

What is the length of accessible parking spaces?
The length of the parking space is based on the local zoning code requirements.

4.1.2 Can I use the ADAAG parking standards to provide accessible parking in Florida?
No, except as provided in the Florida Statutes. Florida Statute 316.1955 provides Florida-specific
parking requirements. These are found in Section 4.6 of the Code. [FS 316.1955 (1997)]

4.1.2 Are elevators required to serve each level of a newly constructed building?
Section 4.1.3(5) generally requires elevators to serve each level in a newy
constructed building, with four exceptions included in the subsection. Exception
lis the " elevator exception'’' established in Sec.36.401 (d) of Title Ill of the
ADA, whi ch nust be read with this section. Exception 4 all ows the use of platform
lifts under certain conditions.
Notwi t hst anding the "elevator exception" of Title Ill, Florida |aw mandates
vertical accessibility under alnost all conditions where a | evel change exi sts.
Florida Statutes, section 553.509 requires that vertical accessibility be
provided to all | evels above and bel ow t he occupi abl e grade | evel, regardl ess of
whet her the ADAAG requires an elevator to be installed in a building, structure
or facility, except for:
El evator pits, elevator penthouses, nechanical roons, piping or equiprent
catwal ks, and aut onobil e | ubrication and nai ntenance pits and pl atf or ns;
Unoccupi abl e spaces, such as roons, encl osed spaces, and storage spaces t hat
are not designed for human occupancy, for public accommodations, or for
wor k areas; and
Qccupi abl e spaces and roons that are not open to the public and that house
no nore than five persons, including, but not limted to, equipnent
control roonms and projection booths.
The above noted exceptions to the requirenment to provide vertical accessibility
are limted by, and do not supersede the requirement to provide vertical
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accessibility where required by the ADAAG [FS 553.509 (1997); FACBC 4. 1.2]

4.1.3(8) Must all public entrances be accessible?

Under Sec.4.1.3 (8), at least 50%of all public entrances nmust be accessible. In
addition, if a building is designed to provide access to enclosed parking,
pedestrian tunnels, or el evated wal kways, at | east one entrance that serves each
such function nust be accessi ble. An accessi bl e entrance nust serve each tenancy
in a building. Were | ocal regulations (e.g., fire codes) require that a mini num
nunber of exits are provided, an equival ent nunber of accessible entrances nust
be provided. (The | atter provision does not require a greater nunber of entrances
than ot herw se planned.) [FACBC 4.1.3(8)]

4.1.3(9) When is an area of rescue assistance required?

Section 4.1.3(9), with acconpanying technical requirenments in Section 4.3,
requires an area of rescue assistance (i.e., an area with direct access to an
exit stairway and where peopl e who are unable to use stairs, may await assi stance
during an energency evacuation) to be established on each floor of a nulti-story
bui | ding. The Florida Accessibility Code, adopts by reference the ADAAG which is
based on current Uni form Buil di ng Code requirenents and retains the requirenent
that areas of refuge (renaned "areas of rescue assistance") be provided, but
specifies that this requirenent does not apply to buildings that have a
supervised automatic sprinkler system Areas of refuge are not required in
alterations. [FACBC 4.1.3(9)]

4.1.3(11) Is every toilet stall in a newly constructed—toilet roomrequired to
be accessi bl e?

Section 4.1.3(11) requires that toilet facilities conmply with Sec.4.22, which
requi res one standard accessible toilet stall in each newy constructed toil et
room- A second accessible stall nust be provided in toilet roons that have six
or nore stalls. [FACBC 4. 22]

4.1.3(16) Does every sign have to have Braille and/or a pictogram?

No. Signs that designate permanent roons and spaces are required to have Braille
and pictograns. Signs indicating accessible building elenents where not all of
that type of element is accessible should contain the International Synbol of
Accessi bility. Specific signage requirenents may be found in 4.1.3(16) and 4. 30.
[ FACBC 4.1.3(16)]

4.1.3(17) Are there special requirements for public pay telephones?

Yes. Section 4.1.3(17) establishes requirenents for accessibility of pay phones
to persons with nobility inpairnents, hearing inpairnents (requiring some phones
wi th vol une control s), and t hose who cannot use voi ce tel ephones. It requires one
interior text telephone’’ to be provided at any facility that has a total of four
or nore public pay phones. (The term "~“text tel ephone'' has been adopted to
reflect current termnology and changes in technology.) In addition, text
tel ephones will be required in specific |ocations, such as covered shopping
malls, hospitals (in emergency roons, waiting roons, and

recovery areas), and convention centers. [FACBC 4.1.17]

4.1.3(18) Are all tables in a restaurant required to be accessible?
No. Paragraph 18 of Section 4.1.3 requires that at |east five percent of fixed
or built-in seating or tables be accessible. [FACBC 4 1.3(18)]

4.1.3(19) Can a single section in an assenbly area be desi gnated for wheel chair
seati ng?
Yes, section 4.33 covers the requirenents for seating in assenbly areas.

***  Comment from Kathy Butler/Legal: Mention requirenent of vertica
accessibility to all levels of seating.

Are there other special requirenments?
Yes. The FACBC requires dispersal of wheelchair seating locations in facilities
where there are nore than 300 seats. In addition, the Code al so requires that at



| east one percent of all fixed seats be aisle seats without arnrests (or with
noveabl e arnrests) on the aisle side to increase accessibility for persons with
mobility inpairnments who prefer to transfer from their wheelchairs to fixed
seating. In addition, the final Code requires that fixed seating for a conpani on
is |ocated adjacent to each wheel chair location. [FACBC 4.1.3(19)]

***  Commrent from Kathy Butler/Legal: Mention requirenent of vertica
accessibility to all levels of seating.

4.1.3(20) Are automatic teller machines required to be accessible?

Yes. Paragraph 20 requires that where automated teller machi nes are provided,
at | east one nust conply with section 4.34, which, anong other things, requires
accessi bl e controls, and instructions and other information that are accessible
to persons with sight inmpairments. [FACBC 4.1.3(20)]

4.1.3(21) Must all dressing roons be accessibl e?
No. However, where dressing roons are provided, five percent or at | east one nust
conply with section 4. 35. [ FACBC 4.1.3(21)]

4.1.5 Is an addition to an existing building considered to be new construction
or an alteration with regard to accessibility requirenments?

Each addition to an existing building or facility is regarded as an alteration,
i ncluding being subject to Sec.36.402 through 36.406 of subpart D of the
(federal) Title Ill of ADA regul ations as adopted by Florida | aw. Additions al so
have attri butes of new construction. To the extent that a space or el enent in the
addition is newly constructed, each new space or elenment must conply with the
appl i cabl e scoping provisions of sections 4.1.1 to 4.1.3 for new constructi on,
the applicable technical specifications of sections 4.2 through 4.34, and any
appl i cable special provisions in sections 5 through 10. For instance, if a
restroomis provided in the addition, it nust conply with the requirenments for
new construction. Construction of an addition does not, however, create an
obligation to retrofit the entire existing building or facility to neet
requirenents for new construction. The addition is to be regarded as an
alteration, and to the extent that it affects, or could affect, the usability of
or access to an area containing a primary function, the requirenents in section
4.1.6(2) are triggered with respect to providing an accessi bl e path of travel to
the altered area, and naking the restroons, tel ephones, and drinking fountains
serving the altered area accessible. For exanple, if a museum adds a new wi ng
that does not have a separate entrance as part of the addition, an accessible
path of travel would have to be provided through the existing building or
facility unless it is disproportionate to the overall cost and scope of the
addition as established in Sec.36.403(f) of the Title Ill regulations. [FACBC
4.1.5; 28 CFR 36, App. B, 4.1.5]

4.1.6 In an alteration, is the requirenent to provide vertical accessibility
limted by the di sproportionate cost ceiling provided for in Sec. 4.1.6(2)7?
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When an area of a building or facility which contains a primary function area is being altered, and
the path of travel to the altered area requires a vertical transition of greater than 2", Florida Statutes
553.509 requires that vertical accessibility must be provided even where the building or facility
would meet the elevator exemption provided in 36.404 of the Title III of ADA regulations. The
obligation to provide accessibility to the path of travel to the altered area containing a primary
function, including vertical accessibility, is limited to 20% of the cost of the alteration to the area
containing a primary function. [Opinion of Al Bragg as documented in memos and opinion letters
including the letter regarding Boston Chicken]

*** Comment from Kathy Butler/Legal: 1997 statutory change means can no longer use
federal disproportionate cost exception to avoid vertical accessibility requirement. (See 6/6/00
memo attached)

FLORIDA DEPARTMENT OF COMMUNITY AFFAIRS
OFFICE OF THE GENERAL COUNSEL ‘

GENERAL GOVERNMENT SECTION
2555 SHUMARD OAK BOULEVARD \
TALLAHASSEE, FLORIDA 32399-2100 p—
(850) 488-0410 SUNCOM 278-0410
FAX (850) 922-2679

MEMORANDUM
TO: Whom It May Concern

FROM: Kathy Butler
Assistant General Counsel

SUBJECT:  Accessibility Issues

DATE: June 6, 2000

This memorandum explores two accessibility issues which have recently caused a certain
amount of confusion.

1. QUESTION: Can the federal accessibility exception based on disproportionate
cost be applied to the Florida vertical accessibility requirement?

ANSWER: No. Under the current law, the federal disproportionate cost exception
may not be applied to the Florida vertical accessibility requirement. The federal
disproportionate cost exception may be used only when complying with the federal path of
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travel requirement.

This issue is particularly confusing because until Florida law was changed in 1997, the
federal accessibility exception could properly be applied to the requirement of vertical accessibility,
as set forth in a 1993 memorandum authored by attorney Alfred O. Bragg, III. However, legislative
action in 1997 deleted two items from the applicable statute, section 553.507, which resulted in a
removal of all reference to disproportionate cost in Florida law. A copy of the 1997 legislation is
attached to this memo.

Disproportionate cost is a federal exception which applies to the federal path of travel
requirement. Under section 303(a) of the Americans With Disabilities Act (ADA), when a facility
subject to the ADA is altered to a certain degree, the alterations must be made so that the path of
travel to the altered area and the bathrooms, telephones, and drinking fountains serving the altered
area are readily accessible, as long as the cost of making the path of travel accessible is not
disproportionate to the cost of the overall alteration. See 42 USC 12183(a)(2). The cost of
providing an accessible path of travel is disproportionate if it exceeds 20% of the cost of the overall
alteration. See 28 CFR 36.403(f)(1).

Current Florida law does not include any reference to disproportionate cost, but the Florida
Americans With Disabilities Act (Act) does include section 553.509, which states that “[n]othing
in sections 553.501-553.513 or the guidelines shall be construed to relieve the owner of any
building, structure, or facility governed by those sections from the duty to provide vertical
accessibility to all levels above and below the occupiable grade level . . ..” § 553.509, Fla. Stat.
(1999) (emphasis added). If a building is subject to the Act, then nothing, not anything elsewhere
in the Act or anything in the ADAAG, including the disproportionate cost exception, relieves the
owner of the duty to provide vertical accessibility. Of course, vertical accessibility will not have
to be provided if the situation falls under one of the exceptions to vertical accessibility described in
section 553.509 and in various locations in the Florida Accessibility Code for Building Construction.
These exceptions include unoccupiable spaces not designed for human occupancy and occupiable
spaces not open to the public that house no more than five people. See id. The building official
determines whether a situation falls under these exceptions.

Other than the statutory exceptions to vertical accessibility, the only way an owner may
avoid providing vertical accessibility to all levels is to obtain a waiver from the Florida Building
Commission. Section 553.512, Florida Statutes, authorizes the commission to waive Florida
accessibility requirements “upon a determination of unnecessary, unreasonable, or extreme
hardship.” § 553.512(1), Fla. Stat. (1999). One of'the three criteria for determining such a hardship
is “[t]hat substantial financial costs will be incurred by the owner if the waiver is denied.” R. 9B-
7.006, Fla. Admin. Code (2000). Therefore, the commission can consider cost of compliance when
deciding whether to grant a request for waiver of the vertical accessibility requirement.

2. QUESTION:  What triggers the application of Florida accessibility
requirements in existing buildings?

ANSWER: When a building owner is making an alteration to the building and the
alteration affects or could affect usability of or access to a primary function area, the owner
must comply with Florida accessibility requirements, including the vertical accessibility
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requirement.

Florida Statutes section 553.507(2)(b) states that the Florida Americans with Disabilities Act
(Act) and the accessible parking requirements set forth in section 316.1955, Florida Statutes, do not
apply to buildings in existence on October 1, 1997, unless “[t]he proposed alteration . . . will affect
usability or accessibility to a degree that invokes the requirements of s. 303(a) of the ADA.” §
553.507(2)(b), Fla. Stat. (1999) (emphasis added). This means that the trigger, or type of alteration,
that requires existing buildings to comply with Florida accessibility requirements is the same one
that invokes the requirements of section 303(a) of the ADA. I examined section 303(a) of the ADA
to determine what trigger invokes the requirements of that section. A copy of section 303(a) of the
ADA is attached to this memo.

There is only one requirement in section 303(a) of the ADA. Section 303(a) describes
discrimination against individuals with disabilities by public accommodations and commercial
facilities under the ADA. Section 303(a)(1) states discrimination includes a failure to design and
construct new facilities that are readily accessible to and usable by individuals with disabilities.
303(a)(2) states discrimination includes failure to make alterations in such a manner that, to the
maximum extent feasible, the altered portions of the facility are readily accessible to and usable by
individuals with disabilities. Neither of these descriptions of discrimination is a “requirement”
capable of being invoked. The sole requirement in this section of the ADA is section 303(a)(2),
which includes the language, “where the entity is undertaking an alteration that affects or could
affect usability of or access to an area . . . containing a primary function, the entity shall also make
the alterations in such a manner that, to the maximum extent feasible, the path of travel to the altered
area and the bathrooms, telephones, and drinking fountains serving the altered area, are readily
accessible to and usable by individuals with disabilities where such alterations to the path of travel
or the bathrooms, telephones, and drinking fountains serving the altered area are not
disproportionate to the overall alterations in terms of cost and scope” (emphasis added).

Accordingly, the trigger that “invokes the requirements of section 303(a) of the ADA” is an
alteration that affects or could affect usability of or access to an area containing a primary
function. It is important to note that here we are only concerned with the trigger, not with the
requirement itself. The concepts of path of travel, maximum extent feasible, and disproportionate
cost have nothing to do with what invokes the requirements of 303(a), they are the requirements.
Also, the trigger is not an alteration to a primary function area, but an alteration that affects usability
of or access to a primary function area. It may be helpful to think of the trigger for Florida
accessibility requirements as being the same type of alteration that triggers the federal path of travel
requirement.

Therefore, when a proposed alteration affects or could affect the usability of or access to an
area containing a primary function area, the accessibility requirements in the Act (including vertical
accessibility) and section 316.1955 kick in. It is up to the professional judgment of the building
official to determine whether an alteration affects or could affect such usability or access. Section
36.403 of 28 CFR Part 36 (federal regulations implementing Title III of the ADA) and the definition
section of the FACBC provide guidance as to primary function areas and alterations to primary
function areas. A copy of section 28 CFR 36.403 is attached to this memo. Sections I1I-6.1000 and
I11-6.2000 in the Dept. of Justice Title III Technical Assistance Manual may provide further



o pd o ok ok ek

—

information.

Please note: this determination as to when Florida accessibility requirements are triggered
for existing buildings does not affect the applicability of federal accessibility requirements in any
way whatsoever. If an owner is making an alteration to a two-story building that does not affect
usability of or access to a primary function area, even though the owner must pull a permit to begin
the project, the project is exempt from Florida accessibility requirements. However, pursuant to
section 4.1.6(1)(b) of ADAAG, which requires altered existing elements, spaces or common areas
to “comply with the applicable provisions of 4.1.1 to 4.1.3 Minimum Requirements (for New
Construction),” the altered element must still be made accessible according to ADAAG standards.
In this case, of course, the requirement for vertical accessibility would not be triggered, because
vertical accessibility to all levels is required only in a “building, structure, or facility governed by”
the Act.

Further, the discussion here does not affect the opinion set forth in the first part of this memo
that in Florida, the disproportionate cost exception may only be used in conjunction with the federal
path of travel requirement, and not with the Florida vertical accessibility requirement. As long as
the Florida accessibility requirements apply to a building with more than one level, meaning the
proposed alteration affects usability of or access to a primary function area, then vertical
accessibility is required unless the situation falls under one of the statutory exceptions or a waiver
is obtained from the Building Commission. Note: End 6/ 6/ 00 neno

4.1.7 Are the requirements for a Historic building any different from the requirements for

non-historic buildings and facilities?

Yes. Section 4.1.7, Historic Preservation, contains scoping provisions and
alternative requirenments for alterations to qualified historic buildings and
facilities. It clarifies the procedures under the National H storic Preservation
Act and their application to alterations covered by the ADA and the Florida
Accessibility Code. ~ An individual seeking to alter a facility that is subject
to the ADA guidelines and to State or local historic preservation statutes shall
consult with the State Historic Preservation Oficer to determne if the planned
alteration would threaten or destroy the historic significance of the facility.
[FACBC 4.1.7; 28 CFR 36, App. A 4.1.7]

4.1.8 What is Architectural Barrier Removal and when do I have to do it?

Al t hough not a part of the Code, federal |aw (section 36.304 of Title |1l of ADA
regul ations) requires that:

A public accomobdation shall renove architectural barriers in existing
facilities, including communication barriers that are structural in nature, where
such renmoval is readily achievable, i.e., easily acconplishable and able to be

carried out without much difficulty or expense.

Exanpl es of steps to renove barriers include, but are not limted to, the
foll owi ng actions--

(1) Installing ranps;

2) Making curb cuts in sidewal ks and entrances;

) Repositioning shel ves;

) Rearranging tables, chairs, vending machines, display racks, and other
rniture;

) Repositioning tel ephones;

) Adding rai sed marki ngs on el evator control buttons;

) Installing flashing alarmlights;

) Wdeni ng doors;

) Installing offset hinges to w den doorways;

0) Elimnating a turnstile or providing an alternative accessi bl e path;
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1) Installing accessible door hardware;

2) Installing grab bars in toilet stalls;

3) Rearranging toilet partitions to increase maneuvering space;
4) Insulating |avatory pipes under sinks to prevent burns;

5) Installing a raised toilet seat;

6) Installing a full-length bathroom mrror

7) Repositioning the paper towel dispenser in a bathroom

8) Creating designated accessi bl e parking spaces;

9) Installing an accessi bl e paper cup dispenser at an existing inaccessible
wat er fountain;

(20) Renoving high pile, low density carpeting; or

(21) Installing vehicle hand controls.

NN TN NN NN NN
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Priorities. A public acconmobdation is urged to take nmeasures to conply with the
barrier renmoval requirenents of this section in accordance with the follow ng
order of priorities.

First,a public accommpdati on shoul d take neasures to provide access to a pl ace
of public acconmmodation from public sidewalks, parking, or public
transportati on. These nmeasures include, for exanple, installing an entrance
ranp, w dening entrances, and providi ng accessi bl e parki ng spaces.

Second, a public accommopdati on should take neasures to provide access to
those areas of a place of public accommpdati on where goods and services are
made avail able to the public. These neasures include, for exanple, adjusting
the layout of display racks, rearranging tables, providing brailled and
rai sed character signage, w dening doors, providing visual alarnms, and
installing ranps.

Third, a public accommpdation should take neasures to provide access to
restroom facilities. These neasures include, for exanple, renoval of
obstructing furniture or vendi ng machi nes, wi dening of doors, installation
of ranps, providing accessible signage, wdening of toilet stalls, and
installation of grab bars.

Fourth, a public acconmodati on shoul d take any other neasures necessary to
provi de access to the goods, services, facilities, privileges, advantages,
or accommodati ons of a place of public accommodati on

Florida Statute section 553.508 states that Renoval of architectural barriers,
pursuant to 28 C.F. R s. -36.304, from buildings, structures, or facilities to
which this act applies shall conply with ss. 553.501 - 553.513 the Code unl ess
conpl i ance woul d render the renpval not readily achievable. In noinstance shall
the renoval of an architectural barrier create a significant risk to the health
or safety of an individual with a disability or others.

Florida |aw also requires that barriers at common or energency entrances and
exi ts of business establishnents conducting busi ness with the general public that
are existing, under construction, or under contract for construction which woul d
prevent a person from using such entrances or exits shall be renoved.
553.504(16). [FACBC 4.1.8; FS 553.508 (1993); FS 553.504(16) (1993); 28 CFR
36.304]

4.2 SPACE ALLOMNCE AND REACH RANGES
4.2.1 Wheel Chair Passage Wdth

Way is the mi nimumcl ear width for wheel chair passage 32 i nches at a point, while
it nmust be 36 inches continuously?

1. Space Requirenments for Weelchairs. Mny persons who use wheel chairs need
a 30in (760 nm clear opening width for doorways, gates, and the |ike, when the
|atter are entered head-on. If the person is unfamiliar with a building, if
conpeting traffic is heavy, if sudden or frequent novenents are needed, or if the
wheel chair nust be turned at an opening, then greater clear w dths are needed.
For nost situations, the addition of an inch of leeway on either side is
sufficient. Thus, a minimumclear width of 32 in (815 m) w || provide adequate
cl earance. However, when an opening or a
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restriction in a passageway is nore than 24 in (610 m) long, it is essentially
a passageway and nust be at least 36 in (915 m) wi de.

2. Space Requirenents for Use of Wal king Aids. Although peopl e who use wal ki ng
ai ds can nmaneuver through clear wi dth openings of 32 in (815 m), they need 36
in (915 nm) wi de passageways and wal ks for confortable gaits. Crutch tips, often
ext endi ng down at a wi de angle, are a hazard in narrow passageways where ot her
pedestri ans m ght not see them Thus, the 36 in (915 nm) wi dth provides a safety
al | owance both for the person with a disability and for others.(Source: ADAAG
Appendi x A, 4.2.1)

4.2.3 Weel chair Turning Space

Wiy was a 180 degree turn or a T-Shaped space chosen for a wheel chair turning
space?

A minimum space of 60 in (1525 mm) diameter or a 60 in by 60 in (1525 mm— 1525 mm) T-shaped
space for a pivoting 190-degree turn of a wheelchair is usually satisfactory for turning around, but
many people will not be able to turn without repeated tries and bumping into surrounding
objects.(Source: ADAAG Appendix A, 4.2.3)

4.3 ACCESSI BLE ROQUTE
4.3.1 Ceneral

Why is it so important to have an accessible route for halls, walks, corridors, tunnels, parking

areas, etc.?

1. Travel Distances. Many people with nmobility inpairnents can nove at only
very sl ow speeds,and assunes that the traveler would nove continuously.
However, on trips over 100 ft (30 m), di sabl ed people are apt to rest frequently,
increasing their trip tinmes in inclenent weather, slow progress and resting can
greatly increase a disabled person's exposure to the el enents.

2. Sites. Level, indirect routes or those with running slopes [ower than 1:20
can soneti nes provi de nore conveni ence than direct routes with naxi rumall owabl e
sl opes or with ranps.(Source: ADAAG Appendix A, 4.3.1)

4.3.10 Egress

Why nust accessi bl e routes al so serve as a neans of egress, or connect to an area
of rescue assi stance?

Because people with disabilities may visit, be enployed or be a resident in any
bui | di ng, emergency managenent plans with specific provisions to ensure their
safe evacuation also play an essential role in fire safety and Ilife
saf ety. (Source: ADAAG Appendix A 4.3.10)

4.3.11.3 Stairway Wdth

What is the clear width required between handrails in a stairway adjacent to an area of rescue

assistance?

A 48 inch (1220 nm) wide exit stairway is required to all ow assisted evacuation
(e.qg. carrying a person in a wheel chair) w thout encroaching on the exit path for
anmbul at ory persons. (Source: ADAAG Appendi x A 4.3.11.3)

4.3.11.4 Two Way Communi cati on

Do you need both visible and audible signals between each area of rescue
assi st ance?

Yes. It is essential that emergency communication not be dependent on voice
conmuni cati ons al one because the safety of people with hearing or speech
i mpairments could be jeopardized. The visible signal requirenent could be
satisfied with sonething as sinple as a button in the area of rescue assi stance
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that lights, indicating that help is on the way, when the nessage i s answered at
the point of entry.(Source: ADDAG Appendix A 4.3.11.4

4.4 PROTRUDI NG OBJECTS
4.4.1 Ceneral

Are there different protrusion requirenents for objects between 27 and 80 i nches
above the floor, and objects at or below 27 inches fromthe floor?

Yes. Service animals are trained to recognize and avoid hazards. However, most people with severe
impairments of vision use the long cane as an aid to mobility. The two principal cane techniques
are the touch technique, where the cane arcs from side to side and touches points outside both
shoulders: and the diagonal technique, where the cane is held in a stationary position diagonally
across the body with the cane tip touching or just above the ground at a point outside one shoulder
and the handle or grip extending to a point outside the other shoulder. The touch technique is used
primarily in uncontrolled areas, while the diagonal technique is used primarily in certain limited,
controlled, and familiar environments. Cane users are often trained to use both techniques.

Potenti al hazardous objects are noticed only if they fall within the detection
range of canes. Visually inpaired people wal king toward an obj ect can detect an
overhang if its | owest surface is not higher than 27 in. (655 nm. Wen wal ki ng
al ongsi de protrudi ng objects, they cannot detect overhangs. Since proper cane
and service ani mal techni ques keep people away fromthe edge of a path or from
wal |'s, a slight overhang of no nore than 4 in (100 M) is not hazardous. ( Source:
ADAAG Appendi x A 4.4.1)

4.5 CROUND FLOOR SURFACES

4.5.1 General
Do ground and floor surfaces along accessible routes, rooms and spaces have to be stable, firm,

and slip-resistant?

Yes. People who have difficulty walking or maintaining balance or who use
crutches, canes, or wal kers, and those with restricted gaits are particularly
sensitive to slipping and tripping hazards. For such people, a stable and
regular surface iIs necessary for safe walking, particularly on stairs.
\Weel chairs can be propell ed nost easily on surfaces that are hard, stable and
regular. Soft |oose surfaces such as shag carpet, |oose sand or gravel, wet
clay, and irregular surfaces such as cobblestones can significantly inpede
wheel chai r movenent. The current coefficient of frictionis .5 or greater. You
shoul d contact your flooring manufacturer or distributor for the coefficient of
friction for the flooring being installed.(Source: ADAAG Appendix A 4.5.1)

4.5.3 Carpet

Are there restrictions on the types of carpet and paddi ng that can be used on a
ground or floor surface?

Yes. There is a maxi num pile thickness of Y inch required by section 4.5.3.
VWen bot h carpet and padding are used, it is desirable to have ni ni mum nmovenent
(preferably none) between the floor and the pad and the pad and t he carpet which
woul d al l ow the carpet to hunmp or warp. |In heavily trafficked areas, a thick,
soft (plush) pad or cushion, particularly in conmbination with | ong carpet pile,
nmakes it

difficult for individuals in wheelchairs and those with other anbulatory
disabilities to get about. Firm carpeting can be achieved through proper
sel ection and conbi nati on of pad and carpet, sonmetinmes with the elimination of
the pad or cushion, and with proper installation. Carpeting designed with a
weave that causes a zigzag effect when wheel ed across is strongly di scouraged.
(Appendi x A4.5. 3)

4.6 PARKI NG AND PASSENGER LOADI NG ZONES



4.6.1 M ni mum Nunber

How i s the m ni mum nunber of accessibl e spaces detern ned?
In new construction, the total nunber of space provided in a parking |ot

determ nes the m ni mum nunber of spaces. |If there is nore than one lot, the
mnimmis determned lot-by-lot, not by the total number of spaces provided.
The m ni mum nunber of spaces nust still be determ ned separately for each |ot

even if the spaces are to be provided in other |ots or |ocations.

In alterations, the mnimm nunber of spaces is based on the total nunber of
spaces altered in each lot. Although it Is recoommended that the full nunber of
spaces required for new construction be provi ded where the opportunity to do so
exi sts within the pl anned scope of work. Accessible spaces are required in each
altered lot. However, accessible spaces can and should be | ocated closest to
accessi bl e entrances even where such locations |lie outside of the altered area
or lot. (Source: US A T.B.C. Board, Bulletin 6, February 1994)

4.6.2 Location

Do accessi bl e parking spaces need to be provided in each ot or on each |eve

of parking garages?

Accessi bl e spaces can be provided in other lots or |ocations, or in the case of
par ki ng garages, on one |evel only when equal or greater access is provided in
terns of proximty to an accessible entrance, cost, and convenience. For
exanpl e, accessi bl e spaces required for outlying parking | ots nust be | ocated on
the shortest safely accessible route of travel from the parking lot to the
accessi bl e pedestrian entrance or placed in a parking lot closest to the
accessi bl e entrance. Accessible spaces nay be grouped on one | evel of a parking
garage in

order to achieve greater access. However, where parking | evels serve different
bui |l di ng entrances, accessible spaces should be dispersed so that convenient
access is provided to each entrance.(Source: U S A T.B.C. Board, Bulletin 6,
February 1994 and FACBC 4.6 - 1997)

4.6.2 Location

Must accessible spaces be provided in lots where parking is assigned to
i ndi vi dual enpl oyees or to payi ng custoners?

In other than Thene Parks, Section 12, the FACBC does not distinguish between
| ots or garages wi th assigned spaces and those wi thout. Thus, in lots or garages
conprised only of spaces that are |eased or assigned to enpl oyees, accessible
spaces are requi red. However, in such situations, policies regarding the use of
accessi bl e spaces may be feasible so |ong as they do not discrimnate against
persons with disabilities. For exanple, in lots reserved for enployees only,
accessi bl e spaces may be used by persons w thout disabilities when they are not
needed by enpl oyees with disabilities. (Source: U S. A T.B.C Board, Bulletin 6,
February 1994)

4.6.3 Parking Spaces

VWhat are the size requirenents for accessible parking spaces and access ai sl es?
Each parking space nust be no less than 12 feet wi de acconpanied by a 5-foot
access aisle. The access aisle nmust be part of an accessible route to the
building or facility. Two accessible spaces nay share a conmon access aisle.
The access ai sl e nust be striped diagonally to designate it as a no-parking zone-
(Source: FACBC Section 4.6.3 and 12 - 1997)

In a strip shopping center when a tenant acquires a permit to retrofit the inside of that tenant
space only, does it require the landlord to do improvements on the exterior of the site?
No, if the 20% disproportionate cost is applicable to the parking area

4.6.5 Vertical d earance



Does the vertical clearance for accessible parking spaces differ from that
requi red for passenger |oading zones?

Yes. Vans used for accessible transit and paratransit may have hi gher roofs than
those owned and used by npbst individuals. The mnimum vertical clearance
requi red for passenger | oadi ng zones (114i nches) i s higher than t he one specified
for van accessi bl e spaces (98 inches)

(Source: U S.AT.B.C. Board, Bulletin 6, February 1994 and FACBC 4.6.5 - 1977)

4.7 CURB RAMPS
4.7.7 Detectabl e Warni ngs

Are det ectabl e warni ngs requi red at—on the fl ared sides of curb ranps in Florida?
No. They are only required on the ranp surface. Refer to section 4.7.5 for curb
ranps (Source: FACBC, Section 4.7.7 and 4.29.2 - 1977)

4.8 RAWMPS
4.8.4 Landi ngs

Are handrails allowed to encroach into the 60 inch clear width of the |anding?
No. Refer tothe definition of "clear" in section 3.5 of the definition section

Must a full comercial elevator be installed in order to neet Florida's vertical

accessibility requirenments?

No. Florida’s nore stringent vertical accessibility requirenments does not
mandate the use of an elevator. Vertical and incline platform lifts, LULA
(Limted Use Limted Application) elevators can be used to provide vertica

accessibility

4.11 PLATFORM LI FTS(WHEELCHAI R LI FTS)

How can | deternmine when a platformlift or a LULA can be used instead of an
el evator?

The sinplest way is to understand which access code is mandating the vertica
accessibility. 1f the application falls under the auspi ces of ADAAG s definition
of el evator use, then you nust adhere to the requirenent as stated in 4.1.3. A
structures three (3) stories and higher will fit into this category. Two story
structures over 3,000 square feet per floor, malls, health care provider or
doctor offices will also be required to have an elevator (see 4.1.3). Any two
story structure that does not have to provide an el evator per section 4.1.3 per
ADAAG must still provide vertical accessibility under F.S. 553.5009.

Comment from Kat hy Butl er/Legal : Sorme buildings that fall under Title Il of
the ADA may require elevators, as Title Il allow the use of ADAAG minus the
el evat or exenption

To provide vertical accessibility per 553.509, no specific solution is provided
in statute. Therefor platform lifts and LULA elevators can be utilized to
provi de vertical accessibility. Both are governed by the ANSI el evator code and
are approved for use in Florida. (Source: DCA Correspondence 9/17/96 and 4/ 3/ 96)

What is a LULA elevator?

LULA (limted use limted application) is a "junior" elevator. |t can travel up
to 25 feet floor to floor. It is rated to carry 1,400 pounds. It can penetrate
a floor and can have an inside cab area as big as 18 square feet. It is newy
approved (8/1/96) and is introduced to provide vertical accessibility at an
econom cal savings. It also requires less structural preparation for an
el evat or.

What is a platform lift?
Platformlifts were created in the 1970's to provide vertical accessibility to
exi sting buildings. They continue to be wutilized to provide access in
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restaurants, stages, nezzani nes, warehouses, hotels and many ot her structures.
Vertical platformlifts can travel up to 12 feet in height, can carry up to 850
pounds and are not allowed to penetrate a fl oor.

Incline platformlifts are designed to fit perfectly over nobst stairways. A
platformis attached to customrails on the side of the stairway and ride slowy
over the nose of each step. This lift is rated for 450 pounds and nust neet ANSI
Al7. 1.

4.16 WATER CLCSETS
4.16.1 CGeneral

I n designing an accessible stall that will be used in any nunicipality or County,
do | have to conply with that particular County's |ocal ordinance requirenents,
or do | comply with the Florida accessibility Code?

You conply with 1997 edition of the FACBC, which expressly preenpts the
establi shment of Accessibility standards of the State and supercedes any county
or munici pal ordinance on the subject. A local jurisdiction cannot add to,
alter, or delete fromthis Accessibility Code.

4.16.2 Clear Floor Space

Can figure 28 be used for toilet room stall Design?
No, Section 4.16.2 states that the clear floor space for water closets not in
stalls shall conply with Fig. 28. This figure is to be only used for toilet roomns
and/ or bathroons. (Reference section 4.16.2)

4.16.5 Flush Controls
Is there any requirenment for the installation of the flush control on the water
cl oset ?

Yes. Section 4.16.5 states that the controls for flush valves shall be mounted on the wide side of
toilet areas no more than 44 inches above the floor. The flush controls should not interfere with the
rear grab bar; however, if and only if the local administrative authorities require flush controls for
flush valves to be located in a position that conflicts with the location of the rear grab bar, then that
bar may be split or shifted toward the wide side of the toilet area. (Reference section 4.16.5)

4.17 TOILET STALLS
4.17.3 Size and Arrangenent

When is a lavatory required in an accessible stall?
A lavatory is required in the accessible stall in new construction. (Reference
section 4.17.3, exception, New Construction)

4.18 URINALS
4.18.2 Height

Q. What is an elongated rim urinal?

A tapered elongated rim is one that narrows toward the front to allow a wheelchair user to straddle
the basin and which extends at least 14 inches from the vertical surface on which the fixture is
mounted. (Reference Texas Accessibility Standards, 1994)

Comment from Kathy Butler/Legal: Texas?!
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4.19 LAVATCORI ES AND M RRORS

4.19. 4 Exposed Pi pes and surfaces

Is a cover needed for exposed plumbing pipes under lavatories if there is no hot water?
Yes. Section 4.19.4 states that hot water and drai npi pes under |avatories
shal | be insulated or otherw se configured to protect agai nst contact. There
shall be no sharp or abrasive surfaces under |avatories. (Reference section
4.19. 4)

4.19.6 Mrrors

From where do you take the measurement for the mounting height of a mirror?

The measurenent is to the bottomof the mrror, not the frane. Section 4.19.6
states that a mirror shall be nounted with the bottom edge of the reflecting
surface no higher than 40 i nches above the finished floor. (Reference section
4.19. 6)

4.21 SHOWER STALLS

4.21.2 Size and Clearances

Does the FACBC Section 4.21.2 allow the construction of an accessible shower stall other than
a 36” by 36” size?

Yes. The other size allowed is a 30” by 60” minimum. Section 4.21.2 states that except as specified
in 9.1.2, shower stall size and clear floor space area must comply with Fig. 35(a) or Fig. 35(b).
(Reference section 4.21.2)

4.22 TOILET ROOMS
4.22.4 Water Closets

In new construction, if there are six or more toilet stalls in a toilet room or bathroom, how
many accessible toilet stalls are required?

Two; one of them shall be the Florida specific design and the other one will be 36” in width,
complying with section 4.22.4. (Reference 4.22.4)

4.28 ALARMS
4.28.3 Visual Alarms

What are the differences between the FACBC and the Uniform Fire Code, NFPA 72 for visual
alarms?

Section 4.28.3(4) of the FACBC states the intensity of visual alarms shall be a minimum of 75
candela, without setting limits on maximum intensity. The NFPA 72, Section 64.2.2 adopted as
Florida's Uniform Fire Code for alarms, does not set minimum limits on intensity; it does set 1,000
candela as the maximum intensity. Section 4.28.3(5) of the FACBC requires a flash rate to be
minimum of 1HZ and a maximum of 3HZ, while NFPA 72, 6-4.2 light pulse characteristics is
limited to 2HZ every two seconds.
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4.29 DETECTABLE WARNINGS
4.29.2 Detectable Warnings on Walking Surfaces

Are detectable warnings required at transportation facilities?
Yes. Detectable warnings shall be 24 inches wide running the full length of the platform. (Source:
FACBC 10.3.1 (8))

4.32 FIXED OR BUILT IN SEATING OR TABLES
4.32.2 Seating

What is the minimum clear floor space for wheelchairs in section 4.32.2(1)?
The wheelchair user needs a space of 30 inches by 48 inches as typical dimensions for a large adult
male. (Appendix A4.2.4)

4.33 ASSEMBLY AREAS

In assembly areas when should you provide accessible seating in more than one location?
Accessible seating must be located in more than one area when seating capacity exceeds 300 and
also should be provided to give people with disabilities a choice of admission prices and sight lines.
At least one companion fixed seat shall be provided next to each wheelchair seating area. Number
on accessible fixed seats is determined by 4.1.3(19).

In addition to requiring companion seating and dispersion of wheelchair locations, ADAAG requires
that wheelchair locations provide people with disabilities lines of sight comparable to those for
members of the general public. Thus, in assembly areas where spectators can be expected to stand
during the event or show being viewed, the wheelchair locations must provide lines of sight over
spectators who stand. This can be accomplished in many ways, including placing wheelchair
locations at the front of a seating section, or by providing sufficient additional elevation for
wheelchair locations placed at the rear of seating sections to allow those spectators to see over the
spectators who stand in front of them.

EXCEPTIONS: Accessible viewing positions may be clustered for bleachers, balconies, and other
areas having sight lines that require slopes of greater than 5 %. Equivalent accessible viewing
positions may be located on levels having accessible egress.

(FACBC97, 4.33.3), Title IIT Technical Assistance Manual 1994 Supplement, Section7.5180

**%  Comment from Kathy Butler/Legal: Mention requirement of vertical accessibility to all
levels of seating.

4.33.1 Minimum Number

What are assembly areas and which ones are covered by this section?
Assembly areas are defined as "A room or space accommodating a group of individuals for
recreational, educational, political, social, or amusement purposes, or for the consumption of food
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and drink." This includes, but is not limited to, sports arenas, performance halls, theaters, theme
parks, restaurants, nightclubs, and many they places both public and privately owned. It also
includes all food service establishments, licensed under the Beverage Law for consumption on the

premises.
(FL. Code 3.5, F1. Code 4.1.3(19)]

When a small theater with sixty fixed seats is constructed, how many wheelchair positions are
required and where should they be located? Is there other seating requirements?
A table is provided in section 4.1.3(19), which provides guidance on the number of wheelchair
locations required. For a theater with sixty fixed seats, four wheelchair positions would be required.
The positions shall be integrated into the seating plan in order to provide a choice of admission
prices and lines of sight (F1. Code 4.33.3). The positions must be level and on an accessible path
of travel. The
Wheelchair positions shall have at least one fixed companion seat next to the wheelchair location
and "readily removable" seats may be installed in the wheelchair positions when not in use by
wheelchair users (4.33.3). Additionally, one percent, but not less than one, of the seats shall be on
an aisle with no armrests on the aisle side [F1. Code 4.1.3(19a)].

**% Comment from Kathy Butler/Legal: Mention requirement of vertical accessibility to all
levels.

4.33.3 Placement of Wheelchair Positions

Can all of the wheelchair seating be located in the back of an assembly area?

In some circumstances, viewing positions may be clustered for bleachers, balconies, and other areas
having sight lines that require slopes of greater than 5 percent (4.33.3 Exception). Wheelchair
accessible positions must be dispersed throughout the price ranges and viewing positions in order
to provide equivalent choice in assembly areas where there are more than 300 seats. [Title III
Technical

Assistance Manual I11-7.5180 (1), Fl Code 4.33.3].

*** Comment from Kathy Butler/Legal: Mention requirement of vertical accessibility to all
levels.

What about viewing over the heads of standing spectators?

In assembly areas wheelchair locations must provide people with disabilities lines of sight
comparable to those for members of the general public. Thus, in assembly areas where spectators
can be expected to stand during the event or show being viewed, the wheelchair locations must
provide lines of sight over spectators who stand. This can be accomplished in many ways, including
placing wheelchair locations at the front of a seating section, or by providing sufficient additional
elevation for wheelchair locations placed at the rear of seating sections to allow those spectators to
see over the spectators who stand in front of them. [Title III Technical Assistance Manual, 1994
Supplement, I11-7.5180].

4.33.5 Access to Performing Areas
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Are performing areas, backstage areas, and other similar areas required to be accessible?
Accessible routes are required to all locations including stages, dressing rooms, locker rooms, and
other spaces used by performers unless otherwise exempted. [Fl. Code 4.33.5].

4.33.6 Placement of Listening Systems

When is an assistive listening system required and is there a specific type required?
Assembly areas that accommodate at least 50 persons or have audio-amplifications systems, and
have fixed seating shall have a permanently installed assistive listening system. If there are no fixed
seats, a permanently installed assistive listening system can be used or an adequate number of
electrical outlets or other supplementary wiring necessary to support a portable system shall be
provided. The code does not specify which type of system to use.

Can all individuals who need assistive listening devices be required to sit in one area?
Ifthe listening system provided serves individual fixed seats, then these seats must be within 50 feet
of the stage or playing area and shall have a complete view of the stage or playing area (4.33.6).

What is the minimum number of devices that is required?

The minimum number of devices required is equal to 4 percent of the total number of seats, but not
less than two devices. Signage must be provided that alerts individuals to the availability of these
devices. [Title III Technical Assistance Manual, I1I-7.51.180 (2), F1 Code 4.33.6].

4.34 AUTOMATED TELLER MACHINES

4.34.1 General

When more than one ATM machine is provided at the same location, are all of them required
to be fully accessible?

No. When only one machine is provided at a given location, it must comply with the clear floor
space, reach range, control activation, and access for persons with vision impairment requirements.
If a second machine is provided at that same location it is not required to meet these standards.
Drive-up ATMs are not required to comply with the clear floor space and reach range requirements
but must meet the control activation and vision impairment requirements. [Title III Technical
Assistance Manual, I11-7.51.85, Fl Code 4.1.3(20), 4.34]

4.34.3 Reach Ranges

What is the maximum reach range for automatic teller machines?

Maximum forward reach range is 48" as specified in 4.2.5. Parallel or side reach range is determined
by the depth of the operable parts. If the reach depth is 10" or less, the maximum reach height is
54". If the reach depth is more than 10" the reach range is determined by the following:

Parallel Approach Only. If only a parallel approach is possible, operable parts of controls shall be
placed as follows:

Reach Depth not more than 10 in (255 mm). Where the reach depth to the operable parts of all
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controls as measured from the vertical plane perpendicular to the edge of the unobstructed clear
floor space at the farthest protrusion of the automated teller machine or surround is not more
than 10 in (255 cm), the maximum height above the finish floor or grade shall be 54 in (1370
mm).

Reach Depth more than 10 in (255 mm). Where the reach depth to the operable parts of any control
as measured from the vertical plane perpendicular tot the edge of the unobstructed clear floor
space at the farthest protrusion of the automated teller machine or surround is more than 10 in
(255 mm), the maximum height above the finished floor or grade shall be as follows: See table
in section 4.34.3, Reach Ranges.

How is the table used for reach ranges at ATMs under 4.34.3(2.b)?

This table is to determine how high the uppermost control can be on an accessible ATM that requires
an individual to reach more than 10 inches from the leading edge of the ATM on a parallel approach
only.

For example, if an individual approaching the ATM from the side must reach 17 inches over the
edge of the machine to access the furthermost control device, that control cannot be more than 50
inches from the finished floor. If only a forward approach is available, the maximum height of a
control is 48 inches.

4.35 DRESSING AND FITTING ROOMS
4.35.1 General

If a new store has fitting rooms, how many must be accessible and can a solid door be used on
accessible fitting rooms?

Five percent, but never less than one, of each type of fitting rooms must be accessible. A solid door
(as opposed to a curtain) may be used on the accessible fitting rooms as long as the clear floor space
allows a person using a wheelchair to make a 180 degree turn and the door does not swing into any
part of the

turning space (see figure 3 b). The door must also meet all the requirements of 4.13 including clear
width and accessible hardware. [Title III Technical Assistance Manual I1I-7.5190, Fl. Code
4.2.5(21), 4.35].

5 RESTAURANTS AND CAFETERIAS
5.1 General

What is an "accessible" table?

It is a fixed or built-in table that provides at least 27 inches of knee clearance and is between 28
inches and 34 inches in height from finished floor to the tabletop. The clear floor space
requirements of 4.2.4 must also be met which requires access to the table along and accessible route
that at

least 36 inches clear in width. The surface must be stable, firm, slip resistant, and comply with 4.5
for ground and floor surfaces. [Fl. Code 4.32.2, 4.32.3]
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Are all levels in a dining area required to be accessible?
Yes. In new construction, all dining areas, including raised or sunken dining areas, loggias, and
outdoor seating.

In alterations, accessibility is not required provided that the same services and decor are provided
in an accessible space usable by the general public. NOTE: 20% disproportionate cost would still
be required in an alteration.

EXCEPTION: (Input vertical accessibility clause). Source: Florida Statute, 553.509, FACBC97, 5 .4.

5.2 Counters and Bars

In the bar of a new hotel the bar and all of the tables are at a height suitable for standing or
sitting on bar stools. Is this permitted by the Florida Code?

No. In new construction, a portion of the main counter that is 60 inches in length minimum shall
be provided in compliance with 4.32 or services shall be available at accessible tables within the
same area. [F1 Code 5.2].

An existing restaurant is renovating their dining area, and their plans depict a new raised area
where they wish to place 8 tables - Can a restaurant owner then be granted a waiver under the
Florida Accessibility Code to waive the vertical requirement to the raised dining area?

No, because of Section 4.1.6 (1)(b) Sub-Paragraph B of the Florida Accessibility Code of the
Federal ADA.

Comment from Kathy Butler/Legal: This is unclear.

An existing restaurant is renovating their dining area and they have an existing platform that
is not accessible, and they wish to alter the area to build a new platform. Can the restaurant
owner then be granted a waiver under the Florida Accessibility Code to waive the vertical
requirement to the raised dining area?

No, because there is no waiver.

Comment from Kathy Butler/Legal: This is really unclear!

Under New Construction: Can a dining area have all booths and still comply with the
accessibility requirement?
Answer - Yes, must comply with 5.1 of FACBC.

Under Existing Building:

If an existing business is renovating only the lighting and ceiling area, must the remaining
restaurant be renovated?

No, as long as it does not involve elements that are required to be accessible under the code.

In new construction, does a platform that is designed for 5 employees or less have to be
accessible?
Yes. This is a Federal requirement and cannot receive a waiver. (Sections 4.1.1(3), 4.1.3(1)
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In a food service line, what does preferred clear width of 42 inches mean, and, when does it
apply, if at all?

The minimum requirement is 36". Section 5.5 of FACBC states a minimum clear width of 36”.
The width of 42” would be preferred to allow passage around a person using a wheelchair but is not
required.

Figure 25 stipulates a front approach-swinging door that shows 18" minimum, 24" preferred
on the pull side. Can a building department require 24” clearance?

18" minimum is all that is required. Section 4.13.6 and figure 25 of FACBC addresses door-
maneuvering clearance. as A Building Department cannot require 24 maneuvering clearance under
the accessibility code.(Section 553.513, Florida Statute)

5.5 Food Service Lines

In a self-service cafeteria, how do I ensure that the food is available to individuals with
disabilities?

at least 50 percent of each type of self-service shelves must be within reach ranges specified in 4.2.5
and 4.2.6. It is likely that this will require a reach over a counter or other obstruction. Therefore,
the range for a minimum of 50% of each type shall be as shown in Figures 5(b) and 6(c) for forward
and side reaches respectfully. Please note that tableware and condiments shall also be available
within the reach ranges [ADAAG AS5.1, Fl. Code 5.6, 4.2, (see figures 53 and 54)]

Comment from Kathy Butler/Legal: The following four entries seem out of place here. Also,
we 've been telling people that in Florida, when an alteration is made anywhere, whether in the
tenant or landlord space, the entire building becomes subject to the FACBC - not just the space
being altered.

A ten-story multi-tenant office building is remodeling the Sth floor, which comprises 3
different tenants. Tenant A, who occupies 1/3 of the premises, is issued a permit to commence
with tenant improvements. Is the Landlord required at this point, to upgrade the common
area outside of the tenant's premises, i.e. toilet room facilities?

No. Alterations by a tenant don’t trigger a path of travel obligation for the landlord, nor is the tenant
required to make changes in areas not under his or her control. (Technical Assistance Manual, I1I-
6.2000,”Path of Travel”)

A retail center - Tenant is issued a permit to improve his premises. Will this require the
Landlord to do any alterations on the exterior of the building? I.e., parking ramps,
No. Section 36.403, Sub Paragraph D of the Federal Guidelines.

An existing two-story building of approximately 2,500 square feet per floor is composed of
retail on the ground floor and office and residential on the 2nd floor. The owner wishes to
convert the 500 square feet of residential premises to office. = Will this be treated as an
alteration, or will it fall under new construction codes and vertlcal access1b111ty be requlred"
This will be treated as an alteration, and;underalte c

oftravel-wouldappty-4.1.6. (2)
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*** Comment from Kathy Butler/Legal: Note this: Can no longer use the disproportionate cost
to avoid vertical accessibility requirement.

The same owner keeps his residential unit, and wishes to pull a permit for improvements in
the commercial side. However, he has 4 office tenants and 2 residential tenants, for a total of
6 occupants on the 2nd floor. Will this be treated as an alteration, or will this fall under the
new construction for ADA requirements and vertical accessibility be required?

This will be treated as an alteration under section 4.1.6(2) of the FACBC;andthedtsproportionate
costrulefor-the pathof travet-wouldapply:

*** Comment from Kathy Butler/Legal: Note this: Can no longer use the disproportionate cost
to avoid vertical accessibility requirement.

9 ACCESSIBLE TRANSIENT LODGING
9.1 General

What are Florida’s hotel, motel and condominium specific requirements?
1. Gab rails in bathroons and toilets that conply with Section 4.1.6.1.4 of
Fl orida Accessibility Code for Buil ding Construction.

2. Al'l beds in designated accessible guestroons shall be open- franed types
to permt passage of lift devices.
3. Al'l standard water closet seats shall be at a height of 15" neasured

vertically fromthe finished floor to the top of the seat, with a variation of
+ or - %",

4. A portable or attached raised toilet seat shall be provided in all

desi gnat ed pernmanent disability accessible roons.



