
PETITION FOR HEARING BEFORE THE

FLORIDA BUILDING COMMISSION

Agencl Case No.:

BORA Appeal No. 25-03

JACK A BUTLER, an individual,

Petitioner.

vs.

BROWARD COUNTY BOARD

OF RULES AND APPEALS,

Respondent.

RESPONSE BY THB BROWARD COUNTY BOARD OF RULES

AND APPEALS TO PETITION FOR CLARIFICATION AND RE-HEARING

coMES Now Def'endant, THE BROWARD couNTy BOARD oF RULES AND

APPEALS. (hereinafter "BORA") by and through undersigned Counsel. and files this. ia

Response to Jack A. Butler's "Petition for Hearing under F.S. $ 9.330 (aXl) and states rs

follows:

SUMMARY

I. Petitioner's initial lawsuit

On April 30,2024. Petitioner filed suit against BORA Petitioner filed suit againsr BORA

in the l Tth Judicial Circuit in and for Broward County seeking injunctive and declaratorl, relief

and alleging inter alia that BORA:

l. Is neither competent nor qualified to act as the county compliance rel,iew board,
and;

2. As a result of being a county agency, BORA is prohibited by Florida law fron
adopting almost all administrative amendments to the Florida Building Code, the
exceptions being special provisions regarding water conservation and flood plair
regulation,



The lawsuit sought essentially the same relief as sought in the present actior.r befbre the Flori : a

Building Commission and over a period of seven (7) months Petitioner filed a total of eigh.-

hundred and sixteen (816) pages olargument and exhibits. versus BORA's combined total r,f

seventy (70) pages ofresponse and rebuttal.

After a two (2) hour special set hearing before the Hon. Martin Bid*ell. Petitioner's suit

was dismissed on November 2l .2024 where Petitioner failed to establish standing to file t-e

lawsuit in the first place with the Court stating specifically,:

ORDERED AND ADJUDGED that Defendant's [BORA] Motion to
Dismiss is: GRANTED The court finds that the claims set forth by'
Plaintiff [Jack Butler] fail to set out the requirements to establish a
current, justiciable controversy sufficient for the court to issue a
declaration; 2. The court finds that plaintiff has failed to
sufficiently plead compliance with conditions precedent through
exhaustion of administrative remedies; Plaintiff shall have thirr)' (30)
days from November 18.2024 to file an Amended complaint if he so
chooses.

S'ee Order attached hereto as Exhibit "A." See copy of hearing transcript attached herero,r

Exhibit "B."

Petitioner failed to amend his pleadings as directed by the Court and after u'aiting two (l
months. BORA filed its Motion for Dismissal rvith Prejudice on January, 27.2025 rvhich ri'e;

then set for hearing on February 3,2025.

II. Petitioner's second bite at the apple.

On January 30,2025, and while the lawsuit was still active in the lTrh Judicial Circuit

Petitioner filed an appeal with BORA which he declared to be a "challenge" despite filling orr

the appeal forms per BORA Policy Section 95-01. A review'of Petitioner's challenEe

determined that it was practically identical to the lawsuit filed in the Circuit Court and thereb=

an improper aftempt to split causes of action between the lTth Circuit and the Board of Rule :

and Appeals thus rendering the challenge/ appeal repugnant.



In addition to Petitioner's improper attempt to split causes of action. the challenge/ appeal

also failed to state a cause of action because Petitioner had still failed to compll, rvith conditic:rs

precedent necessary to establish standing as set forth in F.B.C. Section ll3.9.l which clearh

states:

113.9.1 Appeal from decision of Building Official, Assistant
Building Official or Chief Inspector.
The Board shall hear all appeals from the decisions of the Building
official, Assistant Building official or chief Inspector wherein
such decision is on matters regulated tly this code from anv
person' aggrieved thereby, and specifically as set forth in Section
104.32, "Alternate Materials. designs and methods of construction
and equipment." Application for Appeal shall be in rvriting and
addressed to the Secretary ofthe Board.

See F.B.C. Section I 13.9.1.

As was shown to the Court of the lTth Judicial Circuit. Petitioner could not establi;h

standing where his challengel appeal failed to establish that there was a decision b1, tre

Building Official, Assistant Building Official or Chief Inspector rvherein such decision \\'as on

matters regulated by the Florida Building Code and that Petitioner rvas not aggrieved in ar1'

fashion.

The hearing set for February 3,2025 was canceled by the Court and while u,aiting for a

rescheduled date, Petitioner then voluntarily dismissed his Iawsuit on March 16. 2025. See

Notice of Voluntary Dismissal filed by Petitioner in the l7'h Judicial Circuit attached hereto r
Exhibit "C."

After Petitioner's voluntarv dismissal of his baseless law,suit against BORA. his Janua-y

30,2025, challenge/appeal to BORA was reviewed and upon considering all of the f'acts ard

evidence, it was detennined that Petitioner had failed to state a claim because he couldn't sho*,

that he had been aggrieved by the decision of a Building Official. Assisrant Building Olllcirl

or Chief Inspector anywhere. In this case. BORA did not render an Opinion but rather set forh

an extensive review of the challenge / appeal so as to explain to Petitioner and anv subseque xt

judicial or administrative body that Petitioner doesn't have standing because he doesn't have a



"valid, present and justiciable controversl"' exactll, as was noted b1, the Court in its Order of

Dismissal. See Order attached as Exhibit "A" and Declination qf Revieu' attached hereto as

Exhibit "D."

m. Petitioner's third bite at the apple

After: l) being dismissed by the lTth Judicial Circuit and (Petitioner's subsequent

voluntary dismissal of the entire action); 2) BORA's review of Petitioner's challenge/ appeal

and subsequent declination to render a decision based on Petitioner's failure to state a claim/

lack of standing; 3) Petitioner then filed his petition for hearing with the Florida Buildi-rg

Commission ("the Commission") under F.S. 553.73(4)(g) appealing a decision by BORA. T te

simple truth is that BORA never rendered a decision. only' a declination to render a decisior -

because Petitioner never had standing to file an appeal in the first place so that an1,'opinion bv

BORA would be speculative.

Petitioner extensively briefed his position before the Commission and BORA

responded in turn. after which the Commission heard argument from both parties on Augr-st

12.2025 and filed its order denying the petition for hearing on August 26. 2025.

The Order of August 26,2025 is straightforward in its review. analysis and the ultimre

determination that :

Paragraph 553.(4)(g), Florida Statutes (2025), clearly and expricitrl
provides that the written determination of a compliance review board
regarding the compliance of local amendments with the provisions of
subsection 553.13(4), Florida Statutes (2025). may be appealed to the
commission. There has been no such determination made in this
instance. And the Commission declines to adopt petitioner's theory
that BORA's failure, to date, to conduct a hearing or issue a
determination on the matter serves as the equivalent.

See Order denying Petitioner's Motion for Hearing attached hereto as Exhibit,,E."

The Order of the Commission is an accurate summary of the facts in evidence and as

set forth in the previous determinations by the circuit court and BORA



In emails to BORA (April 29.2025) and in his Petition lor Hearing to the Commissirn

under F.S.553.73 (4)(g), Petitioner incorrectly states that BORA's declination to revierv his

baseless appeal constitutes "a denial which serves as a denial of the "challenge" petition a,tcl

its requested Orden" See Petition for Hearing (May 6, 2025) at page 4. See also pages 5 ard

8. That statement by Petitioner is unequivocally false and contrary to both the facts ard

the law.

The l Tth Judicial Circuit Court has ruled that Petitioner's claims could not be addressrd

because he does not have standing to file a Complaint. Petitioner's appeal to BORA uas

essentially identical to his lawsuit in the l Ttr' Circuit and accordingly,. BORA properll, declin rd

to render an opinion where such an opinion rvould be speculative in nature rvhich is the exact

same position as taken by the Circuit Court.r This is also the position taken by the Commission

in its Order filed August26.2025. i.e.. that "the written rletermination of a compliance review

boord regarding the compliance of local omendments with the provisions of subsection

553.13(4), Florida Statutes (2025), may be appealed to the Commission. There has been ao

such determination made in this instance."'

IV. Petitioner's attempted fourth bite at the apple is improper.

After: l) dismissal in the lTth Circuit: 2) denial of review'by BORA for lack of standirg

and; 3) denial of review by the Commission, Petitioner has returned to the Commission trl ir.g

to wheedle and cajole the Commission into providing ansrvers to its Motion lor Clarificati(,n

on issues for which it has no standing.'

1 An opinion or Order must be based on the appl.ication of Law to a properly defined set of facts. This is
necessarity impossibte in the case at bar where any opinion or Order woutd require specutation that
Petitioner might be abte to obtain standing if ne were to compty with the conditions necessary to obtain
standing in the first ptace.



Petitioner asks I ) Whether BORA is the countyrvide compliance revierv board that must

issue a written determination of BORA's compliance with $553.73(4). Fla. Stat. and:2) Hou.

must the countywide compliance review board's written determination be rendered?

i. Petitioner is without standing ond without bosis to seek clariJication

' In appellate proceedings the decision of a trial court has the presumption of correctnc ss

and the burden is on the appellant to dernonstrate error. See Joseph v. Henr1,. 367 So.3d (F a.

3'd DCA 2023) . further to that end. an appellant cannot seek a motion for clarification on isstrs

for which they do not have standing. Florida courts consistenrly emphasize that standing i: a

threshold issue that must be resolved before addressing the merits of a case..

In FloridaAG v. Jimenez. 180 So. 3d248 (Fla.3'd DCA2023). the courr struck rre

appellant's motion to modily or vacate a stay because the appellant lacked standing. citing tte

principle that standing is a prerequisite for judicial review. See Jimenezat24g ("("For a coLrt

of law operating as one of the three branches of government under the doctrine of the separation

of powers, standing is a threshold issue which must be resolved before reaching the merits rf

a case. Before a court can consider whether an action is iltegal. the court must be presented

rvith a justiciable case or controversy between parties who have standing.").

In Solares v. City of Miami. 166 So.3d 887. the court reiterated that standing cannf,t

be presumed or granted merely because no other party might have standing. as this rvoujd

undermine the legal requirement for a justiciable controversy. See Solares at 888.

Additionally, Florida Rule of Appellate Procedure 9.330(b) specifies that a motion f rr

clarification must address points of larv or f'act that the court has overlooked ,)r

misapprehended, but it does not permit the introduction of issues fbr which the movant lacks

standing. In so saying, Peittioner's inquiry as to:l) Whether BORA is the countyu,ide

compliance review board that must issue a written determination of BORA's compliance n,i-h



$553.73(4), Fla. Stat. and;2) Horv must the county'rvide cornpliance revierv board's uriff:r

determination be rendered cannot be addressed by,the Commission.

This aligns with the broader principle that a party must demonstrate a direct ard

articulable stake in the outcome of the proceedings to have standing. as highlighted in Eger .,.

Judges of the Twelfth Judicial circuit. 369 So. 3d 1226 (Fla. 2d DCA 2023).

Standing "requires a would-be litigant to demonstrate that he or she reasonabll,' expec s

to be affected by the outcome of the proceedings. either directly or indirectly." &e Haves r.

Guardianship ofThompson, 952 So. 2d 498.505 (Fla. 2006); see generallv Brorvn v. Firestor e.

382 So' 2d 654.662 (Fla. 1980) ("[T]his Court has long been committed to the rule that a paq,

does not possess standing to sue unless he or she can demonstrate a direct and articulable sta.<e

in the outcome of a controversy."); Weiss v. Johansen.898 So.2d 1009. 1011 (Fla.4th DC-\

2005) ("Standing depends on whether a party has a sufficient stake in a justiciable controvers-.

with a legally cognizable interest which would be affected by'the outcome of the litigation.',.

Florida administrative law draws a sharp and ivell-settled distinction betu,een finz-l

agency actions and non-final procedural dispositions. In Florida only final agencl,actions tkt

adjudicate the legal rights or obligations of parties are subject to judicial (or Commissio-)

review.. See Philbrick v. Cty. of Volusia,668 So. 2d 311 (Fla. 5th DCA 1996) instead. th:

threshold issue in determining whether a declination or communication is reviewable turlS (r1

whether it reflects a conclusive resolution of the pafty's substantive rights based on th:

agency's interpretation of applicable law. Fla. Stat. g I20.68(l): A & S Entm't. LLC v. Fl,.

Dep't of Rev.. 282 So. 3d 905 (Fla. 3d DCA 2019)

BORA's declination to review was not a denial of Petitioner's claims. rather it reflect

the same straightforward analysis as the 17th Judicial Circuit wherein the Court stated:



Page 3

l7 The .- having considered all of the
l8 arguments, respectfully, I -- I'm not convinced
19 that this pleading sets out a sufficient need
20 fbr a declaration. I think that the pleading
2l fbils to set out that there is a sufficient
22 current controversy betw,een the plaintiffand
23 BORA that rvould provide the Court the authoritl,
24 to issue a declaration.
The Court stated further:
Page 4

14 THE COURT: -- at this pointo what I'm
15 going to do is grant the motion to dismiss for
16 failure to state a claim on the dec count. The
17 injunctive count, obviously, is dependent upon
18 the existence of the dec count. It would fail
19 for the same -- for that same reason.
20 And I'll afford Mr. Butler -- I think I'll
2l give him a chance to -- to amend and see if he
22 can find something else out there.
23 MR. KRAMER: Thank you. Your Honor.
24THE COURT: To the extent there's -- you
25 know. nobody really talked about it, but
Page 5

I Mr. Kramer's argument is that, you know.
2 exhaustion wasn't done here. Part of
3 Mr. Butler's response is. well. that would have
4 been a waste of time. I don't -- you knou,.
5 rvords to that effect. That's not r.vhat he
6 said --
7 MR. KRAMER: Exactly.
8 THE COURT: -- obviously. but it sounded
9 like a futility argument.
l0 I don't know if there's exceptions to the
ll exhaustion requirement. I haven't done that
l2 research lately. But I rvould think that if
13 you're contending that exhaustiorr is futile or
l4 words to that effect. I think lrou've got to
l5 plead around that, in all honesty.
l6 So, at this point in time. that will be
l7 the ruling. I'll grant the motion to dismiss.
l8 Mr. Butler, how long would you need to
19 file an amended complaint. if you so choose?
20 MR. BUTLER: Thirfv day,s will be plenty of
2ltime.
22THF. COURT: Okay. Thirty days willbe it.
23 And. Mr. Kramer, would you be kind enough.
24 asthe prevailing party. to send me an order
25 that grants the motion to dismiss fbr the



Page 6

1 reasons $ated 0n the record and affords
2 Mr. Butler 30 days to file an amended
3 complaint?
4 MR. KRAMER: I certainly will. Your Honor.

See Hearing Transcript attached hereto as Exhitrit "A."

BORA note that the Order specifically states:

l. The Court finds that the claims set forth by Plaintiff fail to set out
the requirements to establish a current, justiciable controversy
sufficient for the Court to issue a declaration;

2.The Court finds that Plaintiff has failed to comply with conditions
precedent th rou gh exhaustion of ad min istrative remedies ;

See Hearing Transcript attached hereto as Exhibit "A."

The Commission recognized in its Order ofAugust 26.2025 that a declination to revien

by BoRA is not the same thing as a denial where the commission stated:

8. Paragraph 553.73 (+Xg) Florida Statutes (2025). clearly and
explicitly provides that the rvritten determination of a compliance
review, board regarding the compliance of local amendments ivith the
provisions of subsection 553.13(4), Florida Statutes (2025), may be
appealed to the commission. There has been no such determination
made in this instance. and the Commission declines to adopt Petitioner's
theory that BORA's failure, to date. to conduct a hearing or issue a
determination on the matter serves as the equivalent.

See Commission Order Denying Petition for Review at par.8

ii. Petitioner may not present questions which were not raisetl in its appeut

Petitioner asks;

Did the commission accept BoRA's argument that it rvas a varid
countywide review board when it concluded, "BoRA's failure. to date.
to conduct a hearing or issue a determination on the matter" lvas not a
"written determination" sufficient to initiate an appeal (p 3)? Or did the
commission accept Petitioner's argument and find that BoRA faired to
meet the statutory requirernents of a countywide compliance revierv
board because of the manner in which it was created and. therefore.
cannot render an independent compliance determination?

9



Neither of these questions were raised in Petitioner'sAppeal of Jull' 25.2025 and a motion

fbr clarification cannot ask questions or raise issues that were never raised in the appeal. Under

Florida law, a motion for clarification is specifically intended to address points of lau or f.rct

in the administrative body's or court's order that, in the movant's opinion. require clarification.

It is not a procedural vehicle to introduce new issues or arguments that were not previously

raised in the proceeding.

Florida Rule of Appellate Procedure 9.330(a)(2)(B) explicitly states that a morion -br

clarification must state with particularity the points of law or fact in the court's order or decisirn

that are in need of clarification. and it does not pennit the presentation of neu issues.

In Atlantic Gulf Comrnunities Corp. v. City of Pprt St. Lucie. 764 So. 2d 14 (Fla.4th DCA

1999) " the court denied a motion for rehearing and clarification. noting that the arguments

presented were not previously raised in the trial court or on appeal.

In Little v. State. 9l 3 So. 2d 1289 (Fla. 2d DCA 2005)." the court emphasized rhar a rnotix

for clarification is not authorized to address issues not previouslv raised and must adhere to

procedural rules.

These rulings reinforce the requirement that motions for clarification are limited to

addressing ambiguities or uncertainties in the courl's prior decision. not to introduce new

matters. In the case at bar,

iii. Petitioner's Motion for Rehearing is baseless

A rnotion for rehearing is intended to bring to the attention of the administrative agenc) lr

tribunal any point of law or fact that was overlooked or misapprehended in the origir:al

decision. It is not a mechanism for rearguing the entire case or expressing disagreement w,ith

the judgment. See Diamond Cab Co. v. King. 146 So.2d 889(Fla. 1962): Lowe Inv. Corp. v.

Clemente, 685 So. 2d 84, (Fla. 2d DCA 1996).

'10



Specific grounds for rehearing may include errors on the face of the record. errns

committed during the hearing, newly discovered evidence. or the failure of the tribunal to mL le

required findings of fact

In the case at bat a judicial admission is a formal, undeniable statement of fact made b , a

party in a court proceeding" such as in a pleading or during testimonl,. that removes the f rt
from dispute in the litigation and eliminates the need for the opposing party to prove it. The;e

admissions are conclusive. meaning the party who made the admission is bound bv it a d

cannot later contest the fact.

From a technical perspective. judicial admissions. as governed by Fla. R. Civ, p. I .3"1.

may have implications in litigation, but they do not typically' serve as grounds for a motion trr

rehearing. Instead, a motion for rehearing under Fla. R. Civ. P. 1.530 is designed ro addre;s

errors, omissions, or oversights in the court's prior rulings. including those involving judici rl

admissions. if such errors are alleged to have affected the judgment.

Petitioner m istakenly claims that:

If the commission answers the second question by agreeing rvith the
assertion that there is no specific form or creation process required for the
written determination, then Petitioner asserts BORA provided such a rvritten
determination through judicial admissions in its Response to Butler's appeal
petition.

See Petition at pg. 6

Petitioner states that:

[P]ages 40-46 of the appeal petition listed seven alleged errors in BORA's
2023 local amendment adoption process. BORA ansrvered each of these
allegations on pages 24-28 of its Response through a series of judicial
admissions that collectively serve as a written determination that BORA
complied with the requirements of $553.73(4). Fla. Stat. BORA even rirles
this portion of the Response on page 24 as "BoRA's Adoption of Local
Amendments Was Lawful and in Full Compliance with Section 553.73(4).
Florida Statutes (Claim 3)." That statement alone may be sulilcient to serve
as a written determination of compliance.

^lee Motion for Clarification/ Rehearins at page 7

11



First of all, Petitioner fbils to cite horv or why any counterargument by BORA in pages l l-

28 which might constitute an "admission" upon which he could seek a rehearing. BORA his

propounded counter-argument none of which constitutes 'judicial adrnissions." A revieu rl

BORA's answers on pages 24-28 addressing Petitioner's allegations show that NONE of then

could be considered'iudicial admissions" and Petitioners red-herring claims cannot be

attended.

Second of all, no amount of straw grasping can save Petitioner fiom the underll,i g

baselessness of his claims where he fails to show that he is an adverseli, affected part).who t rs

received "the written determination of a compliance revieu'board regarding the compliance,rf

local amendments within the provisions of subsection 553.13(4). Florida Statutes (202).

which may be appealed to the Commission. Furthermore, there has been no such determinati-n

rnade in this instance. and the Cornmission rightfulty and properly declined to adopt petitioner s

theory that BORA's failure. to date. to conduct a hearing or issue a determination on the mater

serves as the equivalent.

It should not be lost on the Commission that throughout the entirety of Petitioner s

Appeal, Replies, and supplements has Petitioner ever addressed the fact that he is withor-t

standing.

iv. Prohibition as to legal advice

After an exhaustive review of Petitioner's Motion for Clarification/ Rehearing it s

apparent that what Petitioner is actuallv seeking is legal advice as to what claims he might ha.r:

if had an actual claim.

In the case at bar, judicial admissions under Rule I .370 cannot be established u,hq=

Petitioner had no standing and therefore. no basis to seek relief in the first place. While a motio 1

for rehearing under Rule 1.530, provides a potential mechanism for the trial court to reconsid=

its judgrnent, Petitioner must clearly establish that an error occurred.

12



The Florida Building Commission. is an administrative body'and as such is not permired

to provide legal advice to a petitioner under Florida larv. Its role is limited to issu trrg

interpretations, advisory opinions, or declaratory statements regarding the Florida Building

Code or related matters. as outlined in the statutes.

More specifically, under Fla. Stat. $ 553.775" the Commission is aurhorized to issue

interpretations of the Florida Building Code or the Florida Accessibility Code for Buildhg

Construction. These interpretations are based on the code's language or intent and are bindirg

unless superseded by a declaratory statement or final order after an appeal. The Commissior's

role is procedural and technical, focusing on resolving issues related to the apptication of dre

building codes not to function as advisory'counsel. See Fla. Stat. S 553.775. 61G20-2.007.

F.A.C..

Fla. Stat. $ 553.73 also allows the Commission to issue nonbinding advisorl, opinions rn

whether certain regulations or provisions constitute technical amendments to the Florija

Building Code horvever. such advisory opinions are not declaratory statements under Fla. Srrt.

$ 120.565 and do not constitute legaladvice Fla. Stat. S 553.73.

Fla. Stat' $ 553.77 permits the Commission to issue declaratory statements under Fla. St.rI.

$ 120'565 upon written application by a substantially affected person. Such declararcr;a

statements address specific questions about the application of the Florida Building Code burt

do not extend to providing legal counsel. Petitioner" Butler is not a ''substantiall;- aftect:d

party" as determined by the facts of this case and as further buttressed by the Order of the l"th

Judicial Circuit Coun .

In summary. the Florida Building Commission's statutory authorit\,' is conflned to technical

and procedural matters related to the Florida Building Code. and it does not include the

provision of legal advice to petitioners Fla. Stat. $ 553.775. Fla. Stat. S 553.73. Fta. Stat. g

553.77 .

13



The Commission was correct in its Denial of Petitioner's appeal and the ,words of its Ortier

reflect a well-considered summary of applicable larv where:

Paragraph 553.73 (4) (g), Florida Statutes (2025). clearly, and explicitly,
provides that the "written determination of a compliance review board
regarding the compliance of local amendments rvith the provisions of
subsection 553.13(4), Florida Statutes (2025). ma.v- be appealed ro the
Commission. [However] there has been no such determination made in this
instance". "Further the Commission declines to adopt Petitioner's theorl' that
BORA's failure. to date. to conduct a hearing or issue a determination on the
matter serves as the equivalent."'See Order of Commission at par 8. See also
Fla. Stat. S 553.77.

See Order Denying Petition for Hearing, August 26.2025

BORA hereby incorporates by reference its Response by the Broward Countl Board of

Rules and Appeals to Petition for Hearing Under F.S. 5553.73(4Xg) filed with the FloriJa

Building Commission July 25. 2025..

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the fbregoing has been furnish:d

to the following recipients via electronic mail and /or U.S. Mail: Broward County, Board of

Rules and Appeals, I N. Universitl,' Dr., Ste 35008. plantation. FL 33324. Ernail:

ABarbosa@broward.org; and Petitioner. Jack Allison Butler. 301 Avalon Road. Winter Gardar

Florida 34787. abutler@mpzero.com on this 6'h day of october,2025.

BY lslCharles M. Kramer.

Charles M. Kramer. Esq.. B.C.S.

Florida Bar No.: 133541

Broward County Board of Rules and Appeals

2900 N. [Jniversir-v Drive. Suite 36

Coral Springs. Florida 33065

P: (954) 340-5955 F: (954) 340-6069

cmk@ckramerlaw.com

tinas@ckramerlaw.com

14



Filing # 211512839 E-Filed 1112112024 09:02:06 PM

IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO. CACE24005922 DIVISION: 05 JUDGE: Bidwill. Martin J. (05)

Jack A Butler

Plaintiff(s) i Petitioner(s)

Broward County Board of Rules and Appeals

Defendant(s) / Respondent(s)

ORDER GRANTING MOTION TO DISMISS

THIS CAUSE having come befbre the Court upon Defendant. BROWARD COUNTy
BOARD OF RULES AND APPEALS' Motion to Dismiss the Complaint of Plaintiff. JACK A.
BUTLER, and the Court having heard and carefully considered the arguments of both parties. and in
accordance with Fla. R. Civ. P. 1.420 the Court giving its reasoned opinion with enough specificity to
provide useful guidance to the parties it is hereby,:

ORDERED AND ADJUDGED that Defendant's Motion to Dismiss is: GRANTED

I . The Court finds that the claims set forth by Plaintiff fail to set out the requiremer ts ro
establish a current, justiciable controversy sufficient for the Court to issue a declaration:

2. The Court finds that Plaintiff has faited to sufficiently plead compliance with corditions
precedent through exhaustion of administrative remedies;

3. Plaintiff shall have thirt), (30) days from November 18,2024 to tlle an AmendeJ
Complaint if he so chooses.

EXH

n

r

IBIT

Page 1 of 2



Case Numb x CACE24005922

DONE AND ORDERED in Chambers at Broward County, Florida on 2lst day of November. 1024.

:/
^< t :.2'o/1 

7 i,=..'.,'11 t 
: " )?. 7 i'i'17

)ACE2400s9;22 fi-21-2024 5:s2 PM
Hon. Martin Bidr.r'ill
CIRCUIT COURT JUDGT

Electronicalli,' Signed b1 Martir Bidrvill

Copies Furnished To:
Charles M. Kramer, E-mail
Charles M. Kramer, E-mail
Jack Allison Butler , E-mail
Jack Allison Butler, E-mail

tinas(!ckramerlaw.com
cmk@ckramerlaw.com
abutler@mpzero.com
j ack(@but I ersh i re. c om
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HEARING EXCERPT
BUTLER VS BROWARD COUNTY BOARD OF

November 1e,2024
1RULES

IN THE CIRCUIT COURT OF' TI{E 1?TI{ JUDICIAL CIRCUIT
rN AND FOR BROWARD COUNTY, FLORTDA

CASE NO. : CACE24-005922

JACK A - BUTLER, dn Indiwi-dual ,

Plaintiff,

-VS -

BROWARD COUNTY BOARD OF RULES AND
APPEALS,

Def endant..

EXCERPT OF PROCEEDINGS
''JUDGE I S RULING''

HEARING BEFORE THE HONORABLE
MARTIN J. BIDWILL

Monday, Nowember 18, 2024
L0:24 a.m. - LL:22 a.m.

LOCATION: REMOTE

stenographically Reported via web Conference By,
LOIS L. MCTNNIS-KELLEHER

Stenographj-c Reporter

A ESQIJIB.H l



HEARING EXCERPT
BUTLER VS BROWARD COUNTY BOARD OF RULES

November 18,2024
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APpEARANCES: (A11 appearing via web conference)

On behalf of the plainriff:

JACK A. BUTLER, PRO SE
301 Awalon Road
White Garden, Florida 34787
Phone : 4O7 -717 -0247
abutler@mpzero. com

On behal-f of the Defendant:

CHARLES M. KRAMER, ESQUIRE
Benson Mucci & Weiss, p.L.
5561 Nort.h University Drive
Suite LO2
Coral Springs, Florida 33067
Phone: 954-323-LO23
ckramer@bmwlawyers . net
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had: )

(Thereupoo, the following proceedings were

**)k***

THE COURT: Okay. Thank you very much ;o
all of you. The as r said at the beginni:rg,
I appreciate that. Obviously, it was a very
detailed briefing of these issues that were

presented by the motion to dismiss and I
reviewed them all on Friday, f believe, and

read all the papers. I have listened. to youj
argument.s here today and I think what f ,m going
to do is as follows:

Irve got essentially, this complaint is
a a claim for declaratory relief and. a a

concomitant cl-aim for injunctive rerief that
would flow from any declaration.

The having considered al1 of the
argument.s, respectfully, I f 'm not. convinced
that. this pleading set.s out a suf f icient need

for a decl-aration. I think that. the pleadinq
fails Lo set. out that there is a sufficient
current cont.roversy bet.ween the plaintif f anc

BORA that would provide the court the authority
to issue a declaration

Additionally, there is, it would appear to

A ESel/_lB."H
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il€, based upon the allegations, a a

col-orable issue here that there was no

exhaustion t.hrough proper channels of
administrative remedies that are a

prerequi s ite
MR. KRAMER: Thank you.

THE COURT: - - for suit against this
agency.

Having said that, and Mr. Butler made some

arguments that sound like an effort to raise
fact.s that are just not in his complaint, T

don't think. And so

MR. KRAMER: Thank you, your Honor .

THE COURT: -- at this point., what f'm
going to do is grant. t.he mot.ion to d.ismiss for
f ail-ure to state a claim on t.he dec count. The

injunct.ive count., obviously, is dependent upon

the existence of the dec count.. rt would fail
f or t.he same f or Lhat same reason.

And I ' l_1 af f ord Mr. Butler I think f , 11

give him a chance to t.o amend and. see if he

can find something else out there.
MR. KRAMER: Thank you, your Honor .

THE COURT: To the extent there' s you

know, nobody real1y t.al-ked about it, but

A ESQIJI-BH
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November 1t,2024
5

Mr. Kramerr s argument is that, |ou know,

exhaustion wasn'L done here. part. of
Mr. But.lerrs response is, well, that would have

been a waste of time. I don't you know,

words to that effect. That's not what. he

said

MR. KRAMER: Exactly.
THE COURT: -- obviously, but it sounded

like a futilit.y argument..

I don't know if there's exceptions to t.he

exhaustion requirement. I haven't done that
research lat.ely. But I would think thaL if
you're cont.ending that exhaust.ion is futile or
words to Ehat ef f ect, I t.hink you've got to
plead around that, in all honesLy.

So, at this point in t.ime, that. will be

the ruling. I'11 grant. the motion to dismiss.
Mr. But.ler, how long would you need to

file an amended complaint, if you so choose?

MR. BUTLER: Thirt.y days will be plenty of
t.ime.

THE COURT: Okay. Thirty days wiII be it.
And, Mr. Kramer, would you be kind enough,

as the prevailing party, Lo send me an order
that grants Ehe motion to dismiss for t.he

800.211.DEPO (1376)
EsquireSo lutions.com
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HEARING EXCERPT
BUTLER VS BROWARD COUNTY BOARD oF RULES

November 18,2024
6

reasons stated on the record and affords
Mr. Butler 30 days to file an amended.

complaint ?

MR. KRAMER: f certainly will, your Honor.
Now, I just I Lhink we have a do we

have a status conference coming up in the next
couple of

THE COURT: That.'s the next Lhing I was

going to address and l-et me

MR. BUTLER: December 16th.
THE COURT: yeah. So we ' 11 we' 11 reset.

that. I'11 put that on for I'll probably
puL it on why don't we put it. on for
January 27th

MR. KRAMER: Okay.

THE COURT: -- just. as a placeholder.
Now, if you get a motion or you get an

amended complaint. and you,re going Lo move

again, just email my off ice and we'll- set that
up for an additional hearing.

Okay?

MR. KRAMER: Wi I I do . Great .

MR. BUTLER: We al_so have a hearing on my

motion for summary judgment set for January
30th that you'11 need to cancel.

800.211.DEPO (-1376)
EsquireSo lutions,comA ESalJ"l"B.H



HEARING EXCERPT
BUTLER VS BROWARD COUNTY BOARD oF RULES

conference on

that week. I '11
MSJ right now, in
and, you know, i f
it survives a

course, I'11 hear

point.

Okay?

MR. KRAMER:

Your Honor.

that will be the Monday of
go ahead and just. cancel_ this
light of the ruling. And

the complaint is amended and

a subsequent motion, then, of
any other mot.ions, dt that.

November 18,2024
7
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TI{E COURT : Yeah. Let me make a note of
that. Thanks for letLing me know that, too, ds

well.

So I'm going to we,ll set a L/27 CMC

Very good. Thank you,

MR. BUTLER: Thank you, sir.
all your t.ime.

THE COURT: Thank you to all

I appreciate

of you. I
appreciate your

MR. KRAMER: yeah. Thanks for all the
time you put. into this. It must. be 2SO pages.

THE COURT: Well, I appreciate it.
Obviously, I meant it. Everybod.y there's a

lot of detailed information there that was

actually
MR. KRAMER: Oh, yeah.

AmQIJIB-H.



HEARING EXCERPT
BUTLER VS BROWARD COUNTY BOARD OF RULES

More than you ever wanted to know, right?
THE COURT: Wel1, have a good day. Thanks

to both both of you. Okay. Take care.
MR. KRAMER: Thanks . Have a great. week,

Your Honor.

THE COURT : Bye -bye .

MR. KRAMER: Bye .

(Thereupofl, the hearing was

concluded at LL:22 a.m.)
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CERTIF'TCATE OF' REPORTER

T, Lois L. Mcfnnis_Kelleher, do hereby
certify that r was authori-zed to and did report the
foregoing proceedings, and t.hat the transcript is a

true and correct record of my stenographic notes.
Dated t.his lgth day of November 2024 at

Fort Lauderdale, Broward County, Florida -

,P"-t-ru-'$
Lois L. Mclnnis-fEJl_etrer
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Filing # 218925139 E-File d 03fi6r2025 07:17:43 pM

IN THE CIRCUIT COURT OF THE
ITTH JUDICIAL CIRCUIT TX AXO TON
BROWARD COUNTY, FLORIDA

Case No.: C ACE-21-00S1Z2

Division: Civil

JACK A BUTLER, an individual,
Plaintiff,

vs.

BROWARD COUNTY BOARD
OF RULES AND APPEALS,

Defendant.

NOTICE OF VOLUNTARY DISN,{ISSAL

comes now Plaintifr, JACK A BUTLER, who hereby files his voluntary Dismissal against

DCfbNdANt. BROWARD COUNTY BOARD OF RULES AND APPEALS in the above+it,ed

matter pursuant to Rule I .420(a)( IXA), Florida Rules of Civil procedure.

Respectfully submitted this l6th Day of March. 2025.

/s/ JACK A BUTLER
Plaintifl, pro se
301 Avalon Road
Winter Garden. FL 347g7
(407) 7 t7 -0247
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the loregoing has been flled on March 16.
2025, with the Clerk of the lTth Judicial Circuit for Civil oiviiion sO rhrough the online e-filing
portal in accordance with the Rules of Civil Procedure and via email to Defendant's attonel,o1
record, Mr. Charles M Kramer, Managing Partner. Construction Law Group of Floridl pL.
General Counsel to the Broward County Board of Rules and Appeals. 2900 North [-.rni"ersity
Drive. Suite 36, Coral Springs. FL 33065. (954) 340-5955,

/s/ JACK A BUTLER
PLAINTIFF PRO SE
301 Avalon Road
Winter Garden. Florida 34787
407-717-0247



E^ CONSTRUCTION LAW GR0UP oF FLORIDA
lnlnl Litigation Transactions Appeats

April 28. 2025

Dr. Ana Barbosa, 8.S., MS., DBAAdnrinistrative Dircctor
The Broward County Board of Rules and Appeals
I N. University Drive, Suite #3500-8
Plantation Florida 33n4

1.30.2025 Appeal of Jack Butler to rhe Brou,ard Counrl, Board olRules and Appeals

REVIEW OFAPPEAL 25-03/ CHALLENGE TO FBC LOCAL Ar\IENDlIE\TS

We have reviewed a document which rvas subnrirted bv Peritioner. Jack Burlc.r (hereinaf:er

"Petitiotter") and which you initially provided [o our office on Januan'30.2025 (hereinatier fte

"Appeal")'r At the time when the Appeal was inirialty' provided to us. petirioner had an actir e case

in the l7'h Circuit which set lorth essentially'rhe sanre claims as ser tbrth in rhe.A,ppeal.r In so

saying, Petitioner had concunent causes of action *'ith one being in the iT,l,Circuit Coun and rrc

second being with an administrative body and branch ol'Broward Counry Covernmenr. i.c. BOR.l.

F-iling concurrenl causes of action in separate venues is more commonll, knorrn x
"splitting cause of action" and is forbidden due to the risk of conflicting adjudications. scc De Carlp

v' Palm Beach Auto Brokers. Inc.. 566 So.2d 318 (Fla. 4'h DCA 1990). See also N,lcKibben v.

Zamora,358 So.2d 866 (F la. 3'd DCA I 97g). As a resulr of same. BORA u,as unable to re'ierr rlre

Appeal due to principles of comity rvhere the firsr action uas filed uirh rhe circuir coun ard

BORA rnust respect the Coun's right to revieu'the matter untii the matrer is dismissed. or

otherwiseresoh,cdbytheCourtatwhichtimeitwouldbecomeamatter 
ot-rcs1u:!ic.uta.

IBy referring to thc documenr filed with BoRA by Peririoner. Jack Burler-, counsel fbr BORA. and BoRA. in no u;vare acknowledging that the document in any rvay e,srablishes an1, righr under the Florida Buildin_e a;: ;;;;;iCounry Edirion or BORA Adminisrrative poiicv Sj.O t .

'CACE: 24005922 Jaci aurter vs. tne

I

2900 N University Drive Suite 36 | Coral Springs, FL 33065
l0l 9s4 340-se55 x14O tcl ss4 ?os-agas Iri sstiao.6o69

crnk@ckramer{aw.com

EXHIBIT

s_



History of Proceedings in the Circuit Court

i. Initial proceedings, defective premises, and lack of standing absent presilr
case or controvcrsy

on April 30,2024' Petitioner filed a sixt)'-se'en (67) page complainr against BoM in :he

lTrhcircuitcourtinandforBrowardcounty,BORArespondedonJuly, 
l,202tBithathirtr,-cne

(31) page Morion to Dismiss.

'lhesubstance of the Motion to Dismiss was that Petitioner Butler lacked sranding ro bring

a claim where he had never subrnitted a set olplans lbr revierr,. and in so saying. there ,,ras nerer

a rejection of any plans' From a strictly legal perspective, Petitioner Butler had sustained no harn.

no damages ' and as a result of same rhe court could nol granr relief. Rather. petitioner Butle;,s

complaint was based on inchoate craims or potentiai conrrovers\,.

To the point, BOM's Motion to Dismiss states inter alia:

I l' The fact of the matter is. and as determined from the four corners ofthe complajnt, the previous proceedings before administrative bodies (theFlorida Buirding. commission)- not B.RA- are no\r. crosed w.irh noopinions rendered and Plaintiffiras failed ro shon or even claim that he hasbeen harmed by a ruring from BORA or denial oiu p.nnir apprication b1a municipality so that no present controversy exists.

12. Further to rhat end, plaintiffstates:

Praintitf is motivaterr tofire this comptoint by his uncerrainq,
i:g{qirg a key requiremenr in the Florida Building Coae("FBC" or "Code',) related to construction documen,r..I

Plaintifris itt doubt as to ltis rights...

ptaintlff contends that tlte controvers), calls into question ltisriqlt1 and privileges of doing busiiess in Broward Courttt,,
which is dependent on rhe law applicable ro rhe facrs,

13. whar Plaintiff is srating is that his right ro do business in Brow.ardcounty might be affected shourd he eJer auempt to do business inBroward, but that he con't poinr lo a singre instonce where B1RA or trre



I.-urther,;

building department.!{ ony municipority wirhin Broword coutrty rtos
ever actuolly lttzpped himfrom doing so,

l4' Respondent, BoRA notes that praintif/ rtos never once brougrtr on
appeal to B0RA wit! r.espect to ANy of thi altegations which r,e presents
to the Court ond admits:

9' This complaint is nol an appear of o prior adntinisrrative
orden It is an action seeking dicraratory and injuncrive rerref
related to legislative action by a unir of local gor,..,n.,.ri. 

'

15. Plaintiff states that "at no time during the precedent adminisrrati'e
proceedings related to the subjecr controveisy didani,of rhe quasi-judicial
bodies involved in those proceedings find that prainiiff racked sranding robring the action." See complaint ai,1130. Hor'e'er. praintiffsrares rhar rheFlor.ida Building commission and rhe Frorida Board of Archirecrure andDesign both declined ro render eitherAdvisory or Declararof-Sraremenrs
because both of the adminisrrative decrined stated that thel, did nor har ej urisdiction

l6' when a judiciar or administrative body does nor har,e jurisdiction. ircannot render an opinion, enter judgment, nor grant or denv rerief. Thefact that rhere was. no frnding tliar plainriff lacked .,unding by anadministrative body thar didn'r hive jurisdiction in rhe firsi;ir;; does normean thar Plaintiff d9e.s have sranding. praintifl's ,,u,.*,.n, i, inere'anr
and immaterial and praintiffdoe, not f,.u. standing in rhe case at bar. SeeHenslev v' Punra Gorda, 6g6 So.2d 724 (Fra. tsipce Dgil, See alsoPruden v. Herbert contracrors. Inc,.9gg so.2d r35 (Fra. tsr 6crr zoos)("Unlike a courr of general jurisdicrion under anicre V of rhe Fioridaconstitution, administrarive boards and officers are rimited iniurisdicrion
and do not have inherent judiciar po\\'er. but have .,onrr,',n. po*,sr
expressly conferred by-chapter 440" ciring McFadden r,. Hardri'es Consrr..Inc., 573 So.2d I 057, 1059 (Fla. tst DCi l99 t),

l7' The roure of administrative remedl,commences \\.irh F.B.c. Section
I 13.9.1 which clearly srares:

113.9 Duties.
ll3.? I Appeal from decision of Building Official, Assistanr
Building officiar or chief Inspecror. The-Board shail hear ail
appeals from the decisions of the Building ofllcial. Assisrant
Building officiar or chief Inspecror wheriin such decision is
on matters regulated by this Code from any person! aggrieved
th.e1ebr, and specifically as set forth in' Secrion 

"iO+.:u.
"Alrernate Materiars. designs and methods of construction and



equipment'" Apprication for Appear sha, be in writing aniaddressed to the Secrerar). of the'BoarO.

Procedures for appealq notice, protocol for scheduling. format, and filingrequrremenrs with BORA are further ser fonh i;;;;il;;;l;,
l8' Plaintifi Butrer musr,compry wirh the condition precedenr (i.e.. theadministrarive remedy) gr rppiuiing';' j..irro, of rhe Buirding officiar.
*::::l'j,rj:ii:1"t,?T:a oi bi,i.iin;;;;. city,s decision as part orthe
3ff :TJj: ;.,1 :: :::':; r ::.::: j: r"'r ?r,i1*. ; ;. ; ; ;' ;' ;;'." : 5:ff 'J::

,r:j::1,*it**lare nor mer, "the case raw is crear anirne action shourd be Jismrssed..l,

li]l;:j"r:::llr_:11"o,arrion, p,;;;;, is grounds for dismissar see
I'ST::X857, (Fla. 5th DCA 2024),E;aini'ffisonatizcrr Air ..-^-r:r;^_:-_ o

Heatins. Inc., ZOZ So.ZJ ;;,
rnay not entertain a suit whcn the complaining partv,trr. nn, exharr*^.1ava, a b r e 

"a 
* r, i, i,., ii: :.. #. J: #ff :li:,J f,,:it'" ,|.i:, i: i,:: y 

: ::: :
+9a1, 867 So.2d lzs r 1ntu, :tr., DEa

f Aericulrure &

PCl,?qo_l). See espeu.r, M1:\
So.3d 137 (FIa. 4th DCA iOZ:).

So.2d 539 (Fla. 4trh
of ,)t/

l9' In addition to the requirement that a pan), compr,v u,irh condirionsprecedent, it is weil estabrished ttrut uerore any proceedrng for decraraton,relief can be enterrainea it strouta;;;r;;; rhar rhere is a bona fide, acruai.present practical nced for the declaration; that tfre A.ctararioi sirouta O.atwith a present, ascertained o, ur..nuinabre state 
"r r".i, or presenrcontroversy as to a state of facts: that the antagonistic and adverse inrerestsare all before the court by proper p.o..rr or crass representarion and rhatthe relief sought is not merery'tr,.'giuin;of regar advice by,rhe courrs or

;l;U)'j.uf?iffi :'il;rn'ntu"Ji'r''ol"u.i-o,itv's",u-e,.--.,-,.',-.'-,,'o.

20' At rhe onset, Respondent shows rhis court that prainriff, Burrer hasfailed to comply rvi,{r_ conditi""r p*..oent b1.: r) failing ro exhausradministrative remedies and therefoie rvirhour standing and; 2) failing to

fiffiij,,,lf 
court with a bona fide, acruat, presenr practical need for the

tral Catholi
h



A copy of Petitioner's Complaint u'ith the lTrh circuit and BoRA's \,lotion ro Drsnrss

( as wellas all other pleadings in that case) are available for public r.ieuing on rhe Brovrard

county clerk of court's website with the sty'le of rhe case being Jack Butler r.. the Bro*ard

County Board of Rules and Appeals. CACE240 05922 ar:

lll!.it-, ',r.i.r-r.i.1,111 .r 1[i,.r i..,,t! \\..,,_ ( ,,..\(,.ii!r.l { \. r

ii. Evolution and resolution of the case: Jack
Board of Rules and Appeals CACE2400S922

on July 5, 2024, Petitioner filed a twent)'-one (21) page Sraremenr in opposirion ro

BoRA's Motion to Dismiss to which BORA filed a rhirtl,.nine (39) page Repl' ro Sraremenr in

Opposition on August 27 ,2024.

on Septenrber 3,2024, Petitioner filed a six (6)page Motion for Summarl,Judgmenr and

at the same time, filed a seventeen (17) page Supplemental Sratemenr in opposirion ro Morion ro

Disnriss and Request for Judicial Notice. After review of petitioner's pleadings. Counsel for Bot-A
determined that there was nothing in the way'of neu,, dispositi'e argurnenr. and did nor tlle arr

responsive pleadings.

on Septembet 7,2024, Petitioner filed a total of six-hundred and erghtl.-ser en (6g 7) pag:s

of Exhibits in Support of Pleadings and on september g.2024,peririoner fiied his eighreen (ii)
page Statenlent of Facts. After review' of Petitioner's pleadings, counsel for BORA determintd

that there was nothing in rhe u'ay of new, dispositive argument. and did not ille any responsirg

pleadings.

on November 18,2024,the l7'h Circuit Courr in and for Brorvard Countl. Judge \Iarr:rr

Bidwell presiding, heard extensive argument from both parries on Det'endant/ BORA.s \lorion m

Disnriss' Despite Petitioner's combined total of eight-hundred and sixteen (g l6) pages of argumer t

and exhibits, versus BoM's combined total of sevent)'(70) pages of response and rebutral. rix

.l\!' 1...r. , ir'r .,

Butler v. The Brorvard Cou rtr.



cort granted BoRA's Motion to Dismiss and enrered irs order accordingh. .sec Exhibir .A,,

attached hereto.

As can be seen lrom the language of rhe order. Peritioner was giren thirtl (i0) dai.s ro file

an amended Complaint..if he so chooses..,

On the same date as the hearing on BoRA's iviotion to Dismiss, the Coun entered ano$er

order for a case Management Conference ro take place on January 27.2025.This $as done in rhe

event Petitioner chose to file an Amended complaint- uhich he did nor- and the Coun rescheduled

to February 3,2025.

on January 27,2025, BoRA filed its Motion ro Disrniss ri'ith prejudice. petirioner llled r js

Response in opposition to BoM's Motion for Dismissal u.irh prejudice on Januarl, 30. 2025.

on February 2, 2025' BoRA filed a copl' of Peririoner's Appeal Application r'hrch

Petitioner had filed with BoRA on January 30, 2025. (aka the "Documen!',;. This *as done ro

makearecordofthefactthatPetitioner\\'asattempringrosplitcausesofacriontherebi,..gamirg

the system" and seek adjudication in two (2) separare venues. The fact rhar petitionc-r did so is

indicative of an intent to obtain tw'o separate judgments * one from BoRA, and one tiom il.rc
court- so that ilone were more favorable to Petitioncr's cause, to then sall1, forrh rrith rhe rerdi:t
that suited him best.

At the case Management Conference of Februarl 3.2025, the Court determined rhat the-e

would be a need for another lengthy, special-set hearing on BoRA's Morin ro Dismiss rrirh

Prejudice and provided dates in May of 2025.

Petitioner voluntarily dismissed his complaint in the lTTH Circuit on lv{arch 16.202j.



REVIEW OF PETITIONER'S APPEAL TO BORA

l. Initiar liring not compriant with procedurar requirements

upon review of Petitioner's Appeal. u'e note that the Appeai Applicarion is defecti',e on its

face where it fails to include necessary and required information such as t),pe of consrruct,on,

height of building, square footage and mosr importantll', rhe permir number. permir applca ion

date. A screen shot of the Apprication is incorporated herein. berou,. To u it:

Project lnformation:

Address n.a.

Type of Construction n.a

Hight of Buildrng n.a,

Square Footage per Floor n.a

Permit Number n.a.

Permrt Application Date n.a.

Group Occupancy n.a

Number of Stones n.a

when asked to provide information with respecr ro rhe underlying challenge of rhe decisjon

by a Building or Fire official, Petitioner states "n.a." I nor applicable ] u,ith respecr ro rhe name :l
the official. To wit:



I the underslgned appeal the decrstoo ol thg gr/11616grprre Code Offrcral of I a

as it perlarns to Chapter -5il_ __ Sectron 73

T Sorrt, Florrda Burtd,ng Code 
]

M O,n", tlord!_Srature.s 6 tJC Chr(or I

of ihe icneci cnel

l-l rronoa Eurtdrng Code [-l lo,,o, Frrg ergys61,o^ 6*u

9_!2_ - as applrcabte to 6roward County rAttach copy cl re,evanl Code sedronsl
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BORA Policy 95-01 states inter alia:

APPEALS FROM DECISION OF BUILDING OFFICIAL:The Board of Rules and Appears shail hear ai .p;;;i. from the decision of heBuilding and/or Fire code cifliciat wherein such decision is on maners regulared br.the Florida Buirding code or South Florida BuirJing code from ,;., ;;Jiaggrieved thereby,.and specifically as ser forrh in sec. to+lzi,;,.;;'iu,.riur, ,raTypes of consrruction. The Boarj of Rures .rJ l;;Js is nor authorized ro gr.nrvariances from the Building Code.
PROCEDURE FOR HANDLINC APPEALS:
l' The person filing an appealmust do so on the forrn approved by.the Board of Rules aldAPpeals. vu uJ lirr Dudru ul r(Li

2.
accepted for processing.

. An incomplete form uill nor be

In addirion to BORA poricy 95-0r, Frorida Building code Sec r ri.9. r creari' srares:

113.9.1 Appeal from decision of Building Officiat,
Assistant Building Official or Chief Insfector. '
The Board sha, hear a, appears from the rrom ttre decisions of theBuilding ofriciar, Assistani Buirding officiar oi cr,i.r Inspecrorwherein such-Bu,ding officiar or chief Inspectoi decision is onmatters regu.lated by this Code from ,ny p"i.on, aggrier.edthereby, specificaily as set fonh in section toq.iz,apprication rorAppeal shall be in writing and addressed ro the anJ'addressed ro theSecretary of the Board.

See FBC Sec I 13,9.1



r)
2)

3)

In so saying, the Appeal is defective on its face rvhere petitioner has:

Failed to fill out the form in its entiren,

I.ifq to provide a permit number of iermir applicarion dare.

l?i]rl to identifu the Buirding ofiiciar, Assistant Buirding officiar orchief Inspector u'herein 
.suc[ Buirding officiar or chi"ef Inspector

decision is on matters regulated by the Fi6rid nuitding Code,Failed to provide a basis for appear ,o goRA *tr."i. ir-app.u^ h. i,seeking a legislative change fo, which nona is wirhour auihoritl, to acror even review.

PETITIONER'S MISREPRESENTATIONS AS
TO DIRECTION FROM THE CIRCUIT COURT

ln addition to the failure to the failure ro comply ri'irh BoRA policl, 95-01 . and clear n:n-

4)

conrpliance with Florida Building Code

misrepresentation as to claims with respect

I 13.9.1, Peririoner Butler has made flurre :.,)rus

to direcrires from rhe l7'h Circuir Courr.

Petitioner states that:

The challenge provision of secrion 553.73(4Xl), Florida Srarures. *hich rrasspecificalry incruded in the case record and in ih. u,ariom arguments offeredbv the parries, is the onry administratir; ;;il;, ;r"ii.ur. ro adjudicare rheissue raised herein ,r ih. administratiue le,rei. Thus, this chagenge isbrought before B'RA in furtherance of the cour.s guidance.

The lTth circuit court did not indicate in irs order that its guiclancewas limited to any one of the two avairabre administrative a'enues, theother being an appeal of a building official,s d.;i;i;".
See Petitioner's Appeal at pgs. 2 and 3.

Neither of these statements are truthful or correct. The fact of the matter is rhat ihe Corn
made a reasoned detcrmination, and BORA had the foresight to rerain a court reporrer. so lhar a

record was made of the Coun's actual. elaborated reasoning, and the transcript is attached herero

as Exhibit *8."



The transcript clearly shows fiat the Court's ruling u,as based on the fact that periric,tier

did not have standing to bring the complaint for failure to compry w'ith conditions precedenr. \.orc

specifically the Circuit Court stated:

Page 3

17 The -- having considered all of thel8 arguments, respectfully. I -- I,m not convinced
I 9 that this pleading sets out a sulficienr need20 for a declaration. I rhink that the pleading2l fails to set out that there is a sufficient22 currenl controvers!, betrveen the plaintiff and23 BORA that u,ould provide rhe Court the authorin,24 to issue a declaration.

Thc Court stated further:

Page 4
l4 THE COURT: -- at this point, *,har I,m
1f going to do is granilhe motion to dismiss for16 failure to state a claim on the dec counr. The17 injunctive count, obviousty, is dependent uponl8 the existence of the dec coint. It n.ould faill9 for the same -- for that same reason.20 And I'll afford Mr. Butler -_ I think I,ll2l give him a chance ro -- to amend and see if he22 can find something else out there.23 MR. KRAMER: Thank 1,ou, your Honor.24 THE COURT: To the extenr rirereis __ ).ou25 know, nobody reall.v talked abour it. bur

Page 5

I Mr. K.ramer's argument is that,,r,ou knou..2 exhauslion ,uvasn't done here. pan of3 Mr, Butler's response is, u,ell, that uould hare4 been a waste oftime. I don't -_ ),ou knorr;5 words to thar effect. That,s noiuhat he6 said --
7 MR. KRAMER: Exactlv.
8 THE COURT: -- obviously, but it sounded9 like a furility argumenr.
l0 I don'r know if there,s e.rceptions to the

l1 exhaustion requirement. I ha,,.en,t done that12 research lately.Bur I rvould rhink thar ifl3 you're contending thar exhaustion is turile or

t0



14 words to thar effect. I rhink 1,ou,r,e gor ro
l5 plead around that, in ali honesrr,.
l6 So, at this point in rime. that ,rill b.
17 the ruling. I'llgrant the motion to dismiss.
I8 Mr. Butler, how long would 1,ou need to
I 9 file an amended complaint, if you so choose?20 MR. BUTLER: Thire days rviil be ptenh of2l tirne.
22 THE COURT: Oka-v. Thin1,da1,s rvill be ir.23 And, Ivlr. Kramer. would 1.ou be kind enough.24 as the prevailing party,, to scnd me an order25 rhat grants the morion to dismiss for the
Page 6
I reasons stated on the rccord and affords2 Mr. Butler 30 days to file an amended3 complaint?
4 MR. KRAMER: I cerrainly uill. your Honor.

&e Hearine Trqnscript attached hereto as Exhibit ,.8.,,

Turning back to the court's order attached hereto as exhibit "A." s,e note that the or,ier

specifically states;

l. The court finds rhat the craims set forth b1, praintifffair to set ourthe requirements to estabrish a current, justiciabre contro'ers'
suflicient for the Court to issue a declaratiln:

2' The court finds that praintiff has faired to compr;.rvirh conditions
precedent th rou gh exhaustion of adm inistrative remed ies:

As can be seen from the transcript. there is absoluteli,nothing u,hich would determine tlar
the court ordered Petitioner to file an appeal w'irh BoRA. ro the conrran., petitioner rras

graciously granted an addition thirty (30) days to file an Amended Complainr uirh the coun. ro

which he agreed, and then filed his Notice of voluntary Dismissal a cop),of uhich is arrached

hereto as Exhibit.,c."

ll



PETITIONER'S FAILURE TO ESTABLISH STANDING CONTINTES

Petitioner attempts to state that a second avenue for reliel anci direcr appeal ro BoFA is

available' because the court didn't speci$ in its order as to u,herher peririoner Buder.s

complaint was dismissed based on: l) failure ro obtain an ac'erse dccision b1.a Buclng

official or; 2) proper procedures contained in subsecrion 553.73(a). Florida Sralures. \\.elen.r

followed when a local go'ernment adopted a rocar code amendment.

The flarv in both lines of argument is the failed firsr srep. i.e., perirroner tails ro estahlish

standing.

under Florida law, a "substantially affected part)'' in the context of appealing a cornpiiance

review board's determination regarding technical amendrnents to the Florida Building Code is

defined as an individual or entity whose subsrantial interests are directll, impacred b1 the

regulation' law' ordinance, policy, amendment, or land use or zoning pror,ision in question. thrs
includes o\^'ners or builders subject to the regulation or an associalion of such o\\.ners or buil<lers

whose members are affected.

The term "subslantially affected" is furrher clarified under Florida law. ro require a shou:ng

of (l) a real or immediare injury in fact and (2) that the interesr affected falls *.irhin rhe zone of
interest protected or regulared by the starute or rule. The injury must not be speculative or
conjectural' and the interest must align with the purpose of the regulation or statute beiag
challenged.S....326So.3d(Fla.l,lDC.A202l):ViIlaqe

ion, 206 So.3d 7E8 (Fta. j'd DC.A

2o16); 
. LLc. lt.l

So.3d 332 (Fla. lst DCA 2013); 
, -;-,:

So.2d I 279 (Fla. I't DCA l98g).

t2



When a judicial or administrative bodi' does not have jurisdicrion, ir cannol render an

opinion, enter judgment, nor grant or deny relief. The fact that the Court has alreadl.ruled that

Petitioner lacks standing must nol be lost on the Board of Rules and Appeals. peritioner d:dn.r

have standing when he sued BORA and he doesn't have standing no\\. See Hensler r. p_{nra

Gorda.686So.2d724(Fla,lsrDCA1997).Seeolso..qss

So'2d 135 (Fla' lst DCA 2008) ("Unlike a couft of generaljurisdicrion under article y of rhc

Florida Constitution, administrative boards and officers are limited in jurisdiction and do nor

have inhcrent judicial power. but have..only, 11.,. po\rer expressly..conterred b1 chapter {0..
citing r.. Inc.,573 So 2d 1057, 1059 (Fla, Ist DCA l99l)

The overarching failure in Petitioner's appeal is rhe failure ro compl\. *.ith condiricns

precedent, i'e'. the defined course of administrative remedy, requiring appeal of an adi.rrse

decision of the Building official, Assistant Building ofilciar, or chief Inspecror. See Cirr of

.840 So.2d 389. (Fla,4rh DCA 2003) (in suit for

declaratory judgrnent where pre-suit requirements are not rne1, "the case lau is ciear and :he

action should be dismissed")' Failure to comply u,ith conditions precedent is grounds for

dismissal. &e 
. lg3 So. 2d g57. (F la.

5th DCA 202il;
.. 702 So.2d lii6

(Fla' 4trh DCA 1997):"Areview'ing courr may nor enterrain a suit u'hen the complaining pa1t,

has not exhausted available adminisrrarive remedies," See Florida High SchoolArhleric,,\s;,n

. 867 So.2d l28 t(Fla. 5th DCA 200a); As.enq, rbr

LLC. 3 02 So.3 d I 0l 2 (Fla. I st FCA 202r)):

l3

. 792 So 2d 5]9



(Fla. 4trh DcA 200r) . see especialry NIy Ameria. L,L,c. r,. ci11, of Hollvwoo d, 37r So, jc rj7
(Fla.4th DCA 2023).

whether it be in a complaint for declaratory and injuncrive rclief. or as here. in a :ode

challenge' it is well established thar before any proceeding fbr relief can be entenained. rr nusr

beclearthat: l)thereisabonafide,actual,presentpractical 
needlorthedeclararion:2)rharrhe

declaration should deal with a present. ascertained or asceftainabre stare of facts or presenr

controversy as to a state of facts;3) that the antagonistic and ad'erse interests arc all before the

reviewing body by proper process or class representarion and: 4; that rhe relief soughr is not

merely the giving of legal advice by the courts or the answer ro questions propoundec f.or,r

curiosity. ,See May v. Holley, 259 So.2d 636 (Fla. I9-i2).

Review of supplemental documentation

counsel for BORA has reviewed extensi'e documentarion submitted br peritioner, Buler
including Section 9'02 of the Broward county Charter: legislati'e history of Florida Sratlres

sec 553'73 (IIouse Bill No' 4181, excerpts from Chaprer 98-28?);excerprs from Chaprer 20,D-
I4landHouseBillNo'2lgincludingamendmentstoF.S.Sec. 

125.0t.125.56.46g.604.553./1.

553''72' 553'73' excerpts from chapter 2021-201:comminee Subsrirure for commir ee

Substitute for House Bill No. 2401(conraining amendmenrs to FS. 553,73); and 2024 rerisicns
ro Frorida Sratures r25.0r, r25.56, r63.2r 1.469.604-553.7r. 553.72. 553.73. 553,75. 553 ;9.
553'791' 553'80' 553'898, and the November g,2023 BORA meering rranscripr,,virh exhibrr;.

None of the supplemental documentation refcrenced above has any effecr on peritioner.s

Iack of standing and BoRA cannor create standing u,here none exisrs.

l4



Petitioner's status insofar as "without standing" determines that there \\,as no pre:enr.

actualcontroversy before the court and similarll', peritioner's lack of sranding determincs rhat
there is no present or actuar controversy upon w,hich BORA mal,rerie*,and opine,

CONCLUSION

Pelitioner's lack of standing deterrnines thar tsoRA is urthout aurhoritl,ro enrer a ru;ing or
evenoplneonthemeritorlackthereofofPetitioner'sAppcal'See@

Conditionine & Heating. Inc., 702 so.2d r376 (Fra. 4trh DCA r99?):...A revierring coun mE\
not entertain a suit when the complaining parr.v has not exhausted ar.ailable adminisrrat
remedies." tqg Elqi

le

867 So.2d 128 t(Fta. 5th DCe

Hi

especially

792 So.2d 539 (Fla. 4rrh DCA 2001). S:e

DCA 2023).,377 So.3d 137 (Fla.4rh

BY rs,/ C
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t inas @ c kramerlarv. co m
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JACK A. BUTLER.

Petitioner.

BROWARD COLi\TY BOARD
OF RL;LES A\,iD APPEALS.

Respondent.

The Petition ftrr Heanng Betbre the Flonda Building C'ommissron by petrrrglier. Jarl A.

Butlcr, calne tirr consideratittn l-retirre lhc Floncla Building Conrnrissiorr (Contnrissron) r.l its

meeting on Augusl 12.2t125. Based on the slatenrents ln the petirion. the marenal sutrsequentlr

subntitted. and the resporlse b1'tlre Brorvard Countl,Board ol'Rules ancl Appeals (BORA) rhe

Comrnissioll states thc ft'rllorr rnu:

I Petitit)ner stiltes thal he is a Flonda-cerlitied residential c()niract()r anc a,

unregistered residential huilding designer practicing in the Statc ol Fkrnda under a staruton,

exelnltliolr fi-onr registr-ation as an architect

2 Petilioner challerrges a nurnbcr of local

prornulgated b,v-. or rvithin. Brttrr,artj C(.)ut.lt_v. \\,hile

tltrougltout lris pctitiol. hc trrganizes thcm iltl. threc

follows:

anrendmcnts to thc- Flonda Building C ode

there are rnanv issues that petitioner rrises

rnain e lainr-s. rr hrch can be sulltnarize I as

E)o

_l
IIBTT

b

C'lainr I challcnges BoRA's arithority to acl.pt an1'local arncndrnents at all
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Clairn 2 asserls that the local arnenr.lmcllts violate

Clarm 3 alleges thal BORA fliled to conrplv u,ith

its l<rcal arnerrdr,e.ts.

vanous pror rsir-rns rrf state lrcensing larr.

the statuton, processes recuired to rdopt

3' Petitioner states that lte atrernpted to challenge the local arrrendnrenls rjr thc

proeess li'rdolng so prescribcd b;'section -5-5i.73(-tXI). Flonrla Srarures (2025). hur \\as rler-icd a

hcaring or an order on the grounds of lack of standing

.1. Sectiorr 55-1.74(1). Florida Statutes (202-qt. provides a rnechanisrn tirr local

go\/ertllllct)ts t0 adtll:t lOcai atrtertdtlrents to tlre aclnrinistrative anrl technical ;ronipls tr t5e

Flonda Building Cotic. Thc sitrne secti(ln prorides a rncchanisrn tirr substantialll,,attecretj pi;nics

to chalIenge those arnendmcnts.

-s Seclitrn 55j'73(4Xf). Florida Stalutes (2015). prt-rrides tlrat "iel;icir counr_\ and

rnurricipalit-v desinng ro lnake local rechnical antendrncnts l() the FIonda Buildrrrs Code:hall

establish by rnterlocal asrcelnent a county\\'ide cornpliance re\ le\\ Lroiird r(r re\ le\\ En)

amendrnent to the Florida Building Code that is adoptecJ l-rr. a local go\ ernment u rtlr jn the co :nt-r,

urrder this subsection arril that is challenged [:r,a subsrantiallr afttctetj pan\,ti)r l]ur}r)-sei ot

detcmr r rri ng the arnendrrent's con rpliance *,itlr thr s subsection..'

6. Scction S-s3.73(4XS). Florida Starutcs (1025). _llocs on t() sralc rhar

Ilthe cornpliancc rcvicu'boarcl tlctcnlincs such anrcnrJrrrent is not rn cornpliarccu'itlr this sttbsectit-rtt. lhc compliarrce revierr'board shall rrotrh,such iocal
g()vernlllenl of thc n()ncompliance ancl that tlrc anrendlnerrt rs rrrr alid and
unentbrceahle unlil the ltrcal govemnrent correcrs the amendrnerrt ttr brirrg it intrr
ct'rnpliance. -Ihe local g()\'emrnenl rrra1, appea) the decision oi rhe cpniplialce
revierv b0ard tt' tlte cotntnission, lf'the conrpliance revierr board detenlirres that
such antendttlcnt is rn cornpliartce rvith this suhsectioli. anv substantiallv at-tecretj
parly maY appeal such dctcnrtination to thc commission. Airr such.pp".t ;r-i;;
flled witlr the cotrlrtlission wrthin l.l tlars aher the bt,urd's written dclcnnination.
The cottrnrissitrrt shall prorrrptl-r,'rel'er thc appeal to the Dirision of Aclnrini:rrarire
Hearings h1'clcctronic rtteans through the dir jsion's rrehsite fcrr the assignrnenr ot'
an adnlnistrative lau,.iudge



Order Denying Petirion for Hearing
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'7' Pctitioner alleges simultane<luslr that Brou,ard County has no compliance rerre\\.

board, and that BoRA impermissibly sen'es as the compliance revieu. board whrle .llso

promulgating local amendments upon rvhich it may be required to render a detcrminat on.

Petitioner asserls that BoRA's relusal to afford him a hearing or issue a determination regarong

his challenge of the subject local amendments due to his alleged lack of standing should be

treated as a ruling that the amcndments comply u,ith the requirements of section 553.73 4),

Florida Starures (2025).

8 Paragraph 553.73(a)(g), Flonda Statutes (2025),clearl1 and explrcitly pro!ides rrat

lhe written determination of a compliance reviev' board regarding the compliance of lo:al

amendmcnts witlr thc prov'isions of subsection 553.73(4), Flonda Starutes (2025\. may be

appealed lo the Commission. Therc has been no such determination rnade in this instance. and

the Commission declines to adopt Petitioner's theory that BoRA's failure, ro date, to conduc a

hearing or issue a determi,ation on the matter serves as the equi'alent.

I Accordingly, Pelilioner's request for a heanng before the Commission is DENIEI,

and the Commission likervise declines to refer the case to the Dirrsion of Administrati,e

Hearings.

DONE AND ORDERED this _E_day of

Clay County, State of Flonda

^ --L-
_rtuf ryl ,2025, in Flemrng Istand,
--i7.+

-/7-%.4-r-
.,,-' .NllL'H ArL goLrRRE

t---.'- Chairman, Florida Building Commissron
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NOTICE OF RI6HT TO APPEAL

Petiti.tlcr and attV substarttiall,r'affected parties are hereb' atlr,iscd of tlreir ri_uhr r. scck

iudicial revierv of this order in accordance rr,irh secrion r20.6g(lxa). Flontja Srarutes and

Flonda Rules of Appellare Procedure 9.110(a) and 9.030(h)t ll1gy To iniriare an appeai. a \0trce

ol' Appeal lnust be {iled u'itlr Agettcv clcrk. Departrnent t,l' Business a,tl pr.fg55 
1y1131

Regulaliort' 2601 tslair Storte Roatl.'l'allahassee. Fkrritla 32399-ll0l arrd ii jth the approrrrale

District Court olAppeal nol laler tjran thirlr,(10) dars afler this Order is tlletl rrrrh rhe C.le;k of
thc Departnlellt t)t'Busirtess anrl Protessional Regulation. A \trtrce Lrt'Appeal illed *rtl- lhe

District court of Appeal shail he accorlpanied l-ry' the frling t'ee speciticd h_r. sc-ction ,l5.ll(3).
Florida Statutes.


