MEMORANDUM

TO: William Vogel, Legal Counsel

FROM: Donald D. Brown, Commissioner, Florida Building Commission
DATE: May 31, 2026

SUBJECT: Formal Request for Legal Opinion Regarding Commission Jurisdiction over

Floating Commercial Structures
Dear Justin:

In anticipation of the upcoming full Commission meeting, I am writing to formally
request a written legal opinion regarding a matter recently considered and approved by

three separate committees of the Florida Building Commission.

The issue involves a petition from Shane Kittendorf seeking a declaratory statement
regarding a unique type of construction not currently contemplated by the Florida
Building Code (FBC)—specifically, a commercial building constructed on a floating barge.
The petition number is DS2026-016-City of Cape Coral. While there is a consensus among
committee members that the public safety of individuals frequenting such structures is of

paramount importance, a significant legal question remains unresolved.

To the following question: “Does the Florida Building Code apply to floating structures
that are not classified as vessels and are not defined as “floating residential structures...”
our staff response was: “The answer to the Petitioner’s question is no. Section 102.2 of the
Florida Building Code, Building, 8th Edition (2023), limits the application of the Code to

“floating residential structures” and does not include “floating commercial structures.”

During the committee proceedings, measures were passed claiming that the FBC applies
to these floating structures. However, the committees were unable to cite the specific
statutory or regulatory authority granting the Commission jurisdiction over this non-

land-based type of construction.

To ensure the Commission acts within its lawful boundaries and to establish a clear record
prior to the full ratification vote, please provide written responses to the following

jurisdictional questions:



1. What specific section of the Florida Statutes or the Florida Building Code grants
the Florida Building Commission explicit jurisdiction and regulatory authority

over floating, non-land-based commercial structures?

2. Given that the current code does not anticipate or make provision for this specific
type of construction, does the summary application of the code by committee
vote—absent a formal rulemaking process or special act of adoption—constitute an

ultra vires action or an unadopted rule challenge liability?

Thank you for your time, attention, and guidance on this critical governance matter. I look

forward to your response prior to the upcoming full Commission meeting.
Sincerely,
Donald D. Brown

Commissioner, Florida Building Commission



