
MEMORANDUM 

TO: Alan Burke, Executive Director 

FROM: Donald D. Brown, Commissioner, Florida Building Commission 

DATE: May 31, 2026 

SUBJECT: Notice of Intention to Oppose Committee Recommendations Regarding 

Floating Commercial Structures – DS 2026-016-City of Cape Coral 

Dear Alan: 

The purpose of this letter is to provide you with prior notice that at our upcoming full 

Commission meeting, I intend to formally oppose the recommendations of the three 

committees regarding the application of the Florida Building Code to commercial 

buildings constructed on floating barges. 

I want to be entirely clear: my opposition is not based on a belief that these structures 

should go unregulated, nor do I disregard the rational desire of my fellow commissioners 

to protect public safety. Rather, my opposition rests on a fundamental principle of 

administrative law: the Commission possesses no authority to act where none has been 

explicitly granted by the legislature. 

As it stands, the current Florida Building Code simply does not address or anticipate this 

unique type of construction. Because administrative agencies are entirely creatures of 

statute, silence in the code cannot be interpreted as an open invitation to invent 

jurisdiction. When a governing body acts out of a desire to "do good" but cannot cite its 

explicit legal authority, it risks creating an unenforceable, unconstitutional regulatory 

framework that will inevitably crumble under a legal challenge. 

During the upcoming meeting, I intend to argue the following points: 

• The Rule of Law and Scope of Authority: The Commission cannot summarily 

seize authority or manufacture jurisdiction out of thin air, even for a novel 

situation involving public safety. 



• Legal and Liability Risks: Proceeding without an explicit statutory hook 

exposes the Commission to severe legal vulnerability, inviting arbitrary and 

capricious enforcement challenges that we cannot legally defend. 

• The Proper Administrative Process: Gaps in the law must be filled through 

the proper, lawful channels—such as an emergency rulemaking process, a formal 

code amendment cycle, or a legislative update—not through a summary committee 

decree. 

I have formally requested a written opinion from our legal counsel regarding the explicit 

statutory basis for this proposed enforcement. I kindly request that this letter, along with 

my questions to legal counsel, be distributed to the full Commission and included in the 

official agenda materials for the upcoming meeting so that my objections are clearly on 

the record. 

Thank you for your leadership and your dedication to the proper governance of our 

Commission. 

Sincerely, 

Donald D. Brown 

Commissioner, Florida Building Commission 

 

 


