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Tallabassee, FEO32399-2100

Attn Mr. Mo Madami
Emath moanadant o deastae 1 us
Phy 85-021.2247

My Muadani

Per our welephone discussion this letter is to request a declaratory statement from the Florida
Building Commission. Tam a Florida licensed architect and frequently design single family homes
on the gulfeoast barrer slands that are in the arca scaward of the FDEP/FBC coastal construction
control Hine. My request relates 1o two scenarios for two {uture projects in the CCCL zone.

Fhe first case consists of a single story single tamily dwelling and proposed renovations to such.
including a vertical second story addition: wherein all renovations. including the new second story.
are all within the footprint/perinmeter of the existing foundation and whercein the existing foundation
has been investigated and proven by engineering caleulations to be adequate to support the
proposed renovations per the requirements of the FBC for Existing Buildings (e, gravity and wind
toads) without modifyving or adding to the original existing foundation in any way,

Phe second case s similars exeept the proposed renovations involve horizontal additons outside the
existing foundation foolprint perimeter.

Third and lasthy P requesting clantication regarding the priority of FBC or focal government

E’mri\}f'“ 2002,
beaches wnd Coustal Svste
e COCT pursuant o the provisions of Florida Statutes Chapter 161 and the rules it established in
Chapter () 2H-33

Ps Chapter ;‘(v}.f,}ﬁ?{liz COntains an exermnplon 10 the design and construction standands it

the Florida Department of Environmental Protection (808P Burean of
ma enforced and mterpreted the standards for construction seavard of

otherwise imposes on construction scavard of the CCCLL for any modification. mainienance. or
Fepair to any oxisting structure within the limits of E extsting foundation which does not reguire

.

v olves o mclude any additions o) or rcp;z%r or modilicatton ofl the evisting foundation of tha



structure.”

The historie mterpretation of this exemption language by the FDEP. Burcau of Bc;xchc*« and Coastal
Svstems, has atlowed rgpau\ and modificatons to existing struciures scaward of the CCCL 10 have
no dimit on the cost of the work provided the work staved within the hm s of the exisung
toundation and did not modity that foundation.

Similarlv. the FDEP. Bureau of Beaches and Coastal Systems has provided for another exemption
o the clevaton and priing foundaton standards 1t othenwise imposes on construction scaward of the

COCT in Chapter 62B-35.007(4) (¢). m which it states . “the Department shall aunthorize the
construction of additions. repairs. or modifications to existing nonconforming habitable structures
that do not meet the clevation or foundation standards of this paragraph. provided that the addition.
repair, or modification does not advance the scaward limits of the habitable construction at the site.
does not constitute rebuilding of the existing structure, or does not otherwise comply with the
requirements of this rule chapter.”

The historie interpretation of this exemption language by the FDEP, Burcau of Beaches and
Coastal Systems has been that if the work on an existing habitable structure involves an addition
outside the existing foundation and/or a repair or modification of the existing foundation the work
is sull exempt from the otherwise imposed standards unless it constitute a “substantial improvenient
as detined by FS 161.54(12)

Adter Muarch [, 2002, the enforcement and interpretation of the standards for construction seavward
of the CCOCL was mansterred 1o local governments.  The applicable standards are stlf those
preseribed in FS Che 161 and Ch 62B-33, but also include the standards in FBC Ch 3109,

It 1s our understanding that the provisions of FBC Ch 3109 are consistent with those in FS Ch 161,

FBC Ch 310911 contiins an LXLCPUO“ to the dwwn and construction standards it otherwise
imposes on construction seaward of m COCLL for many modification, mamtenance. or repair 1o any
existing structure within the limits of the existing foundation which docs not require. involve, or
imclude any additions o, or repair or modification ofL the existing foundation of that su Latum
This s identcal o {fh ummptmn trom construction standards provided in FS Ch 161.053(12)
Simiatarbve FBC Ch 31093 and FBC Ch 31094 contain exceptions to clevation and pi [a toundation

wirements. r«.xpguml for “additions, repairs. or modifications 10 existing nonconforming
habitable structures that do not advance the secaward Hmits of the existing structure and do not
constitute rebutlding o the existing structure

This is identical to the exemption from construction standards provided in FDEP Ch 628-
AO07 ey

Questions for Declaratory Action:

1. Is the application of the exception in FBC Ch 3109.1.1 the same as the historical
application and interpretation of the exemption in FS Ch 161.053(12) i.c., repairs and
modifications to existing structures seawurd of the CCCL have no limit on the cost of
the work provided that the work stays within the mits of the existing foundation and
does not modify that foundaton and alse meets the requirements of the Florida
Building Code for Existing Buildings?

Is the application and interpretation of the exceptions in FBC Ch 3109.3 and 31094 te
be the same as the historical application and interpretation of the exemption in FDEP
Ch 62B-33.007(4)(c), i.e., if the work on an existing habitable structure involvesan




addition outside the existing foundation, the work is still exempt from the otherwise
impaosed elevation and pile foundation standards unless the addition outside the existing
foundation constitutes a “substantial improvement” to the existing structure, as defined
by FS 161.54(12)7
Is the application and interpretation of the exceptions in FBC Ch 3109.3 and 3109.4 10
be the sume as the historical application and interpretation of the exemption in FDEP
Cho2B-33.007(4)(c). i.e., if the work on an existing habitable structure involves an
addition outside the existing foundation or a repair or modification to the existing
foundation, the work is still exempt from the otherwise imposed clevation and pile
foundation standards, unless the addition outside the existing foundation and
modifications above and within the existing foundation together constitute a
“substantial improvement” to the existing structure, as defined by FS 161.34(12)?
The FBC code within scetion 3110.1.2 defines that the FBC defers to local governments
floodplain management for FEMA codes and local floodplain. The FBC code as stated
says “the FBC defers to local governments for all floodplain management construction
reguiations for all structures that are NOT scaward of the CCCL”. (Emphasis added to
the word NOT). Does this mean that when local codes are in conflict with FBC relating
to requirements for projects that ARE seaward of the CCCL, that the state code takes
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priority over local codes?
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January 27, 2003

George Merlin, President

George Merlin Associates, Inc.

7720 f{fﬂmav Drive, Snug Harbor Village

Sarasota, Florida 34231 ’

Dear Mr, Merkn
SUBJECT: DEP Consultation File CNS-ST0478

This lener is in response to your letter of November 15, 2002, regarding cxemx)“om desizn
standards, and perm;mg requirements for improvements (o an existing residential dwelling
(Le. habitsble major structure) located scaward of the coastal construction control line
(C ’,< L). Please be advised that the building design standards enforeed by the Department of
E: ‘mo“mcmzu Protection (DEP) under Rule 62B-33.007, Florida Administrative Code, only
apply 0 those projects received prior to the effective dae of the Florida Building Code
Foliows D12 are responses o the questions raised in your letter:
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Q. [T an exsting building’s roof and walls are removed to the foundation level, but the
foundation itseli' is unmodified, the construction of new walls, floors and roof over that
unmodified foundation is exempt from DEP permitting requirements and elevation
requirements.  This is correct or not?

n - According to Parazraph 161 {}33(1 '}a), Florida Statutes,
control lire permitiing requirsments, including the requirements
0N projection pursuant 1o Subsection [61.053(6), Florida
fication, mainwnance, or repalr o any existing
5 2}16 ‘«lstim, foundanon which dou not reqiire, L volve, or

; rc‘:f}a:r or modificaton Q;‘, the exist ng zmmca on of that
siracture. Therefore, the proposed construction

1T

above would not require 2

permut from this agency if it met this critenia, regardless of build mg height, number
doars or cesis );\foived. The design standards of Rule 62 &»33.(} 7, Flonda
Adminasirative Code, cannot be enforced bv DEP on proposed projects which are

Y Y PRI
cxempted i

3T permiting,
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C‘ome*seiy proposed improvements to an existing structure would not be exerpled
from the DEP permitting requirements if the improvements extended outside the limits-
of the existing foundation or involved madification of the foundation. Additons thas
are attached to an existing foundation constitute an extension and modification of the
foundation, and therefore, would not be exempt from the DEP permitting requirements.

Deiached additions obviously require a permit as fhey would clearly be outside the
fimits of the existing foundation. However, in this case, the existing building structure
and improvements Inside the existing structure will remain exempt from permiting
provided they met the exempion criteria aforementioned, therefore, and would not
have to comply with the design standards of the rule.

Ir the above cases both attached (whether they are structurally attached or not) and
detached additions require permits from DEP for the same reasons.

Additions 10 an existing structure are exempt from *ﬂipg and elevasion requirements if
they are non-substantial improvements o the existing structure. This is correct or net)

Design Standards - The elevation and nile foundation standards (along with all other
stancards) of Rule 62B-33.007(3)(¢), F.A.C., apply only tw all proposed habitable
major structures and all proposed wn—ﬁ,mmu umprovements to exising habitzhle
strugtures, except improvements 1o an existing structure which do not acdvance farther
seaward than the existing building and improvements which do not constitute rebuildis ig
of the structure. Rebuilding is defined as a subsmantial i improvement to the buiiding as
defined under S. 161.54¢12), F.&.

.

Pleasz note that these standards anpw 0 dwellings (l.e. habitable major structures as
defined by rule) only and not other buddi INES O Structures.

Non-exempt improvements have to meet the appropriate desien standards
wncluding pile foundation and elevation standards, if rcqumv The V»H y
‘cundaton standards would apply only if the improvements, ncluding

nst dtfu‘ rebuilding (i.e. a substantial pnprovement) or exiend farther rd
exisung dwelling,  Otherwise, the additions would not he required 10 meet e
vauon and pile foundation recuireiments.

Detached additions which extend tm}w seaward or constituie rebutlding of the exisnng

strueture also have to meet pile foundation and elevation standards,
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Jhe pile foundation and elevation requurements for habitable major structures do not
apply to garages or porches, or other non-habitable major structures which are
separated structurally from the main dwelling if the structural separation is clearly
demonstrated from the foundation up t0 and including the roof system.

3
+
Q. DEP permits as well as local permits are required for any construction outside the [imits
of an existing foundadon, This is correct or not? :
Al Permitting Recuirements - An proposed zctivity seaward of the CCCL requires 2 permit

from this Department unless it is exempted by law or rule. Morcover, the FBC also
requires & a;mi ant to obtain an environmental permit from the Dcparz‘mem i additon
to a Jocal building permit for structures scaward of the CCCL.

if you have any additional questions concerning this matter, please call Dr. Muthuswar 'y

Subbuswany (&ka Dr. Swamy} or me at {830) £87-4475, extensions 143 and 147, respect .ew,
O YOU May wrile 1o O usatt he letterhead address. Moreover, we are available 0 assist the local
uilding department 1 interpreting the ot‘;:;m'- stancards of Rule 62B-353.007, FLA.C..

vore transterred to and are specified under Section 3107 of the Florida Bullding Code.
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October 28, 2008

George Merlin Associates, Inc.
7729 Holiday Drive
Sarasota, FL 34231

RE: Substantial Improvements and 2™ Story Additions Over Existing
Foundations Pursuant to Florida Building Code Section 3109 and
Floodplain Management Section 3110

Dear George:

This letter provides the requested research regarding coastal properties in FEMA
and CCCL zones where substantial improvements and 2™ story additions over
existing unmodified foundations are proposed:

1. FBC General Rule: Substantial Improvements Must Be Elevated to Meet
FDEP & FEMA Requirements.

FBC Section 3109 1.1 requires that structures located seaward of the Coastal
Construction Control Line (CCCL) be designed to resist the predicted forces
associated with a 100-year storm event. This section is applicable to
“substantial improvement of or additions to existing habitable structures”

pursuant to Section 3109.1.1 2.

2. FBC Exception: Substantial Improvements Within the Limits of Existing
Foundation Are Exempt from FDEP Requirements.

However, the FBC also provides an exception to this general rule as part of FBC
Section 3109.1.1. The exception states “the standards for building seaward of a
CCCL area do not apply to any modification, maintenance or repair to an
existing structure within the limits of the existing foundation which does not
require, involve or include any additions to, or repair or modification of, the
existing foundation of that structure” Based on the plain and simple language
of this exception, the provisions of Section 3109 do not apply to niodifications
of an existing structure withim the limits of the existing foundations which does
not require, involve or include any additions to, or repair or modification of, the
existing foundation of that structure. All subsequent requirements of Section
3109.1.2 through 3109.8 therefore should not apply in such a case.

Icard, Merrill, Cullis, Timm, Furen & Ginsburg, PA. - Established 1953
Offices in Sarasota, Manatee and Chaitlotte Counties
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3. The FBC Commentary Supports the Exception.

Nonetheless, the FBC commentary to this exception provides:

This exception allows modifications contained within the
existing and unmodified foundation of a legally
nonconforming structure an exemption from the provisions
of Section 3109. Care and attention must be given to
consideration of total improvement costs since they may
trigger substantial improvement regulations, mandating
that the entire structure be brought into compliance with
current floodplain management regulations.

Floodplain management regulations are covered in Section 3110 and clearly
refer to FEMA regulations as differentiated from CCCL regulations pursuant to
section 3110.1.2.

a. Inconsistency of Some Agencies with the FBC Exception.

Clearly, the fust sentence of the commentary confirms the position that this type
of structure is exempt from Section 3109 based on the exception. Some
agencies have suggested that the second sentence of the FBC commentary takes
away the exception when the proposed work “may trigger substantial
improvement regulations”. They argue that “such proposed work exceeds the
substantial improvement threshold as defined in Section 3109 of Building Code,

and as such doesn’t qualify for exemption.”

This position. if implemented. would make the FBC exception meaningless.
The exception allows all or part of the existing stucture to be modified.
provided the existing foundation is retained as described in the exception. The
exception expressly applies to. among other things. subsection 2 of 3109.1 .1,
which specifically and expressly deals with “substantial improvement of or
additions to existing habitable structures.” Therefore, the exception clearly
provides m plain language that the standards for buildings seaward of a CCCL
area do not apply to any modification. maintenance. or repair to any existing
structure. including substantial improvement of or vertical additions to existing
habitable structures. within the limits of the existing foundation as provided in
the exception. A contrary interpretation makes no sense and is not reasonable
because it takes away precisely what the exception in the FBC provides. That
15. the FBC allows substantial improvements to existing structures provided the
existing foundation of that structure 1s not modified or added to.




George Merlin Associates, Inc.
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b. FBC Exception Is Further Supported by State Statutes and
Practice.

This exception is further supported by the fact that the FDEP provides for this
same exception for coastal construction seaward of the CCCL pursuant to
Florida Statutes section 161.053(12)(a). In fact, the FDEP’s exception was the
source of the exception for the FBC.

¢. The Onlv Time that the “Substantial Improvement” Trigger
(Which Mandates that the Entire Structure be Brought into Compliance
with Current Floodplain Management (FEMA) Regulations) Comes into
Play Is Where the Existing Structure does not Comply with FEMA

Elevations.

The only time that the “substantial improvement” trigger would. and should,
come into play is where the existing structure does not comply with FEMA
elevations. 1f the FEMA regulations in regard to a project specify an “A” flood
zone (which allows shallow non-piling foundations) and the finish floor in the
project meets what’s required by FEMA, the project does not trigger the
substantial improvement limitations regulated by FEMA. The existing building
then fully complies with FEMA and could be substantially improved and still

*fully comply. Whatever flood zone a project is in, the more stringent code
requirement is what governs. If a project is exempt from the state requirements
pursuant to FBC Section 3109, only the FEMA requirements remain.

Furthenmore, this means that the second sentence of the FBC commentary for
Section 3109.1.1 exception means that “care and attention must be given to
consideration of total improvement costs since they may trigger substantial
improvement regulations” where the existing structure does not already meet
the FEMA elevation standards. This is the only reasonable interpretation of this
plain language contained in the commentary to the FBC.

This also makes practical sense and is supported by other provisions of the FBC
and commentary. Specifically, the FBC commentary to Section 3110.1.2 states
in clear and unambiguous terms, that:

Uniform floodplain management construction regulations, mandated by
the building code, could conflict with local requirements. For these
reasons, the Florida Building Code defers to local governments for all
floodplain management construction regulations for all structures that
are not seaward of a coastal construction control line (See Section 3109

and 3110).
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Clearly the FBC and FEMA defer to local jurisdictions and local ordinances to
some extent. However, there is no deference to local governments on this issue
for structures that are seaward of the CCCL. Therefore, local governments
should have no authority to adopt any ordinance contrary to the FBC
requirements and/or exception allowances for projects seaward of the CCCL.

Sincerely,

ICARD, MERRILL, CULLIS, TIMM, FUREN & GINSBURG, P.A.

“William W. Merrill, III



