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Proposed ‘Glitch” Code Changes to Table 101.4.1 and Section 402.3.6 Replacement Fenestration and Declaratory Statement DS 2012-021
The following comments are submitted in SUPPORT of proposed “glitch” code changes to Table 101.4.1 and Section 402.3.6 Replacement Fenestration, and Declaratory Statement DS 2012-021 consistent with mandating legislation in Chapter 553.906, Florida Statutes, relating to how “renovations”  and “renovated buildings” should be addressed.

The crux of the issue is whether replacement fenestration must meet the provisions of the 2010 Florida Building Code—Energy Conservation, Section 402.3.6 Replacement Fenestration, when a window replacement project does not exceed 30 percent of the assessed value of the structure cumulative over a one-year period or where the window replacement is not a part of a renovation exceeding such value. We maintain that window replacements in existing homes and buildings that do not exceed the 30 percent threshold are not required to meet the higher standard set forth in Section 402.3.6. for the following reasons: 

1. Section 553.902, Florida Statutes defines “Renovated building”  to include: “a residential or nonresidential building undergoing alteration that varies or changes insulation, HVAC systems, water heating systems, or exterior envelope conditions, provided the estimated cost of renovation exceeds 30 percent of the assessed value of the structure.”  This provision was put in law by the Legislature in 1978 and has been maintained ever since. 
2. Florida Statutes override agency rule and the Florida Building Code is adopted by rule.  Furthermore, it is well-recognized that Florida Statutes cannot be changed or modified by an agency rule.  Hence, the provisions of Florida Statutes, Section 553.902—which defines “renovated building” and includes the 30% threshold--, supersede 2010 Florida Building Code—Energy Conservation, Section 402.3.6 requiring any replacement fenestration to meet the requirements of new construction.  
3. Consistent with the legislative directive and statutory definition of “renovated buildings,” the 2010 Florida Building Code also incorporates provisions that reference the 30 percent threshold for renovations of existing buildings, including:
· The definition of “renovations” in Chapter 2, 2010 Florida Building Code- Energy Conservation;
“RENOVATION. Any structural repair, reconstruction or restoration to a structure, the costs of which equals or exceeds, over a l-year period, a cumulative total of 30 percent of the assessed value of the structure when that value is assessed, either:

Before the improvement or repair is started; or

Before the damage occurred, if the structure has been damaged.

For the purposes of this Code, renovation occurs when the first alteration of any wall, ceiling, floor, or other structural part or mechanical system of the building commences,

whether or not that alteration affects the external dimensions of the structure.”
· Chapter 1, 2010 Florida Building Code-Energy Conservation, Section 101.4.1, Table 101.4.1, footnote d  which references the definition of “renovations” in Chapter 2 and applies the 30% threshold;
4.  The Florida Building Commission has already recognized and applied the definition of “renovation” in Chapter 2 with the 30% threshold as detailed in the Energy Code Report for Existing Building Replacement Systems for swimming pool filtration pumps. 

RENOVATIONS 1,5,7 

Pool filtration pumps 6                  If cost of job exceeds 30% of assessed value of pool structure, meet Sec. 





403.9.4 requirements 

If cost of job does not exceed 30% of assessed value of pool structure, don’t have to meet Energy Code requirements.

This same logical application of the 30 percent threshold to swimming pool filtration pumps, consistent with the statutory and code provisions, should also apply to replacement fenestration.
5.  On April 30, 2012, the Building Officials Association of Florida issued an informal interpretation (non-binding interpretation), Report Number 6981, that states that Section 403.2.6 does not apply if the work to the building envelope (i.e. fenestration) does not fall under the definition of renovation.  This non-binding interpretation is compatible with the staff’s recommendation and the Energy TAC’s approval—twice--of Declaratory Statement DS 2012-021.

6.  It is important to keep in mind that the new window that would be installed in a home or building that is not a “renovation”—that is the replacement does not exceed 30 percent of the assessed value of the structure—was considered an energy-efficient window on March 14, 2012, prior to implementation of the 2010 Florida Building Code—Energy Conservation.  

7. As for the argument that if approved, these proposed changes would eliminate the authority of the Florida Building Commission to set efficiency standards, this is simply not the case.  Section 402.3.6, 2010 Florida Building Code-Energy Conservation sets thermal efficiency standards for replacement fenestration projects in renovated buildings—projects whereby the cost of the renovation exceeds 30 percent of the assessed value of the structure.  To reiterate, both the definition of “renovated buildings” and “renovations” include the application of the 30 percent threshold.  

Furthermore, Section 553.906, Florida Statutes, which sets out the thermal efficiency standards for renovated buildings, includes a specific directive: “These standards apply only to those portions of the structure which are actually renovated.”
In conclusion, we respectfully request that the Energy TAC and the Florida Building Commission approve these proposed code changes and Declaratory Statement DS 2012-021 consistent with the mandatory statutory and code provisions that allow for application of the 30 percent threshold for replacement fenestration. 

